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1. Acknowledgement

Participation and collaboration are the key words for the development of this national report.
Without the support and valuable meetings we had with thirteen (former) separated children, eleven
guardians and the members of the national advisory council, the development of this report would
not have been possible. We would like to thank our intern, Anne-Roos de Kruif, for her work on this
national report.

We especially would like to thank the Dutch Guardianship Institution Nidos, for their collaboration on
the project. And the EU DAPHNE Ill programme and the Dutch Ministry of Justice for their financial
support. A small step to close the protection gap for separated children in Europe has been taken.
The enforcement of the good practices and recommendations in practice after this publication in the
Netherlands and the implementation of the core standards from the international report in 2011 is
essential to close the protection gap completely.

2. Introduction

Separated children have the right to a guardian who protects their rights and best interests. Not only
do separated children have to live without their parentsina countrythey R2 Y Qi 1y 26 o0dziX Ay
countries, they also run the risk of being detained because of their residence status or run the risk of
being exploited by traffickers. The type of protection and care a separated child receives from a
guardian depends upon the country which the separated child has (often randomly) entered. The
current differences in the level of protection separated children receive in European countries is not
acceptable. All European countries have signed the Convention on the Rights of the Child (CRC) and
have the obligation to take into account the special needs of separated children. Proper guardianship
systems are also essential to assist in finding a durable solution for separated children, whether that
be return to their country of origin, transfer to another country (for example for family reunification)
or integration into the host country. The aim of this project is not to change the systems in the
different European countries but to harmonize the protection separated children receive from their
guardian.

The mission of this project is to improve the situation and development chances of separated
children by means of: closing a protection gap for separated children in Europe by developing core
standards with a focus on qualifications of guardians based on the views of separated children in
relation to their rights according to the CRC and EU directives.
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In the communication from the European Commission to the European Parliament concerning the
Action Plan 2010-2014 for unaccompanied minors the Commission urges to consider:

‘Introducing review mechanisms to monitor the quality of guardianship in order to ensure that the
best interests of the child are represented throughout the decision-making process and, in particular,
to prevent abuse’.!

The internationalreport g A 1 K G KS W/ 2NB {dF yRINR&a F2NJ 3dz NRAI y:
line with the Convention on the Rights of the Child and the Quality4Children project will provide an

instrument to standardize the qualifications of a guardian to take the special needs and rights of

separated children into account. Separated children in Europe should get the guardian they are

entitled to irrespective of the EU country they entered. The assumption is that when all guardians

have sufficient qualifications to work in the best interest of the child the level of protection children

receive in the different European countries will harmonize.

Sub goals of this project are:

- To assist guardians in finding a durable solution for the child.

- Boost a European Community policy and harmonization of guardianship in practice.

- Strengthen the attention to the Convention on the Rights of the Child amongst guardians and policy
makers.

The core standards, which will be published in 2011, will be based on the eight national reports. The
national reports focus on the participation of separated children and their rights according to the
Convention on the Rights of the Child (CRC).> This corresponds with the right to participation in
article 12 CRC.

This national report will focus on good practices and recommendations in relation to the guardians in
the Netherlands. Furthermore, mapping of existing legislation on guardianship and outcomes of past
research is included.

The partners in the project are divided into Research Development partners and Field Research
partners. All eight partners carried out the research in the same way but the Research Development
partners will have a bigger role in developing the core standards in 2011.

! See for this communication: http://www.statewatch.org/news/2010/may/eu-com-action-plan-unaccompanied-minors-
com-213-3-10.pdf. p. 10.

? published in 2011.

®The project is inspired by the Quality4Children standards for Out- of - home childcare in Europe
(http://www.quality4children.info). This excellent study provides a useful framework but needs to be specified for
separated children.



http://www.statewatch.org/news/2010/may/eu-com-action-plan-unaccompanied-minors-com-213-3-10.pdf
http://www.statewatch.org/news/2010/may/eu-com-action-plan-unaccompanied-minors-com-213-3-10.pdf
http://www.quality4children.info/
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The partners in this project are:

Research Development partners:

Defence for Children International -ECPAT The Netherlands (coordinator)
Plate-form Mineurs en exil ¢ Service Droit des Jeunes | Belgium

Save the Children Sweden

Defence for Children International Italy

Field Research partners:

Save the Children Denmark
Slovene Philanthropy Slovenia
Irish Refugee Council Ireland
Bundesfachverband UMF Germany

An overview of the methodology (chapter 3) used to undertake this study and a legal framework
(chapter 4) are given next, followed by an explanation of legislation in relation to migration and
reception facilities and the Dutch policy in relation to separated children (chapter 5). Subsequent
chapters will then present the outcomes from the interviews with the guardians (chapter 6) and the
interviews with (former) separated children (chapter 7) and the conclusions on the qualifications of a
guardian (chapter 8).
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3. Methodology

There are several protection gaps separated children in the Netherlands face. For instance: they can
be detained for several months, or denied a residence permit after being integrated in the country.’
In this report we will focus on the needs of separated children and guardians to strengthen the
qualifications of the guardian and to support the guardian in his or her work in order to protect the
separated child in the best way possible.

The research objective of this qualitative research is to analyze existing research information and
legislation and collect the views on guardianship of separated children and guardians in eight EU
Member States, analyze them and focus on good practices and recommendations. The information
from the eight national reports will subsequently be developed into core standards in 2011.

The methodology of the national research consists of a literature review including a study of the
relevant researches and legislation, at least ten interviews with (former) separated children and ten
experts including guardians. Some partner organizations have interviewed more children and
guardians but because of the difference in inflow in the different countries it was decided to
interview a minimum of ten (former) separated children and ten guardians. The aim of this
qualitative research is not to be representative (as a quantitative research would be) but to listen to
the (former) separated children and guardians carefully. Important signals in relation to the current
guardianship practice can be retrieved from the interviews and their input is essential for the good
practices and recommendations listed in the national reports. During the interviews the children and
guardians are asked about subjects like: procedures, qualifications of a guardian, the best interest of
the child assessment, reception facilities, return, legal knowledge and communication.’ The
outcomes of the interviews and the information from the eight national reports will be the basis for
the core standards for guardians of separated children that will be developed and published in 2011.

In 2009 a pilot was carried out by Defence for Children International-ECPAT the Netherlands for the

interviews with separated children and guardians.® The results have been discussed with the partners

at a Wick-offmeeting in February 2010. The interviews with the separated children and guardians

reflect qualitative semi-structured interviews with question lists as a guideline.” The question lists

GSNBE o6FaSR 2y (KS AyLdzi FNRY (KS LAt20>2PRrgadzZ i1
meeting and input from the national advisory councils. The draft question lists were tested during

the first two interviews in every country. After these first interviews small adjustments were made to

the question lists.

{88 F2NJ SEFYLIESY WEHEFENDBSNRAOKG YAYRSNNBOKGSY 6! yydz £ NBLR NI
for Children-ECPAT the Netherlands. Only available in Dutch on: http://www.defenceforchildren.nl/p/21/1628/mo89-
mc21/mo8-cg%7Ctxt=*jaarbericht*/jaarbericht-2009%3A-situatie-kinderrechten-in-nederland-onder-de-maat

® See annex 1 and 2 for the question lists that served as a guideline for the interviews with the separated children and the

guardians.

® See for this pilot: http://www.defenceforchildren.nl/images/20/1098.pdf.

"¢KS NBASHNDK Waéd bAR24aQ o6& GKS | 23834 0Kadmmdndatiedrokthis 62 NJ SR
report was to interview children instead to get a better response and more information (see: Hogeschool Utrecht, “Mijn

Nidos”,Utrecht: 2008, p. 46).



http://www.defenceforchildren.nl/p/21/1628/mo89-mc21/mo8-cg%7Ctxt=*jaarbericht*/jaarbericht-2009%3A-situatie-kinderrechten-in-nederland-onder-de-maat
http://www.defenceforchildren.nl/p/21/1628/mo89-mc21/mo8-cg%7Ctxt=*jaarbericht*/jaarbericht-2009%3A-situatie-kinderrechten-in-nederland-onder-de-maat
http://www.defenceforchildren.nl/images/20/1098.pdf
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It was essential for the consultations with the separated children and guardians to have as much
W2 LISY A VsihSMIB kn $his wiait was possible to include new ideas, suggestions and
recommendations from the interviewees in the report and not limit the results to the subjects in the
question lists.

Terminology

In this report the term separated child is used. But some of the Dutch authorities and organizations
use a different terminology: the unaccompanied minor asylum seeker or unaccompanied minor
foreigner.

The Ministry of Justice uses the terminof 2 38 Wdzy'I OO02 YL} YA SR YAY2NJ F2NBA :
‘Asylum seekers under the age of eighteen who are coming to the Netherlands without the
accompaniment of an adult relative or other related person.’

In our research we prefer the term separated child, as stated in the Statement of Good Practice of
the Separated Children in Europe Programme.’

Separated children are:

I under 18 years of age;

I outside their country of origin;

I and separated from both parents, or their previous legal, or customary primary
caregiver.

Ethical dilemmas

The researchers have been sensitive to the ethical dilemmas rising from interviewing separated

children about their guardians, from whom they are very dependant. All information is dealt with the

highest level of confidentiality. The interviewees are informed about the confidentiality of the

conversation and have signed an informed consent document for their participation to the project.

The results of the interviews are presented without the names or other details of the children and

their guardian. All interviews were given a code and are registered in the computer system of the

LINE 2 SO0 Q& ActeS to thik ilNddniaGoNGilidbe restricted tothe LIN2 2SO0 Qa4 NI A S| NDOK!
will not be made public in any other way.

8 See: http://www.justitie.n|/onderwerpen/jeugd/ieugdbescherming/alleenstaande-minderjarigen, 30 juni 2010.
? Separated Children in Europe Programme, Statement of Good Practice, 4th Revised Edition, 2009, p 3. Available at:
http://www.separated-children-europe-programme.org/index.html.



http://www.justitie.nl/onderwerpen/jeugd/jeugdbescherming/alleenstaande-minderjarigen
http://www.separated-children-europe-programme.org/index.html
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Overview Interviewees

In the Netherlands the researchers conducted interviews with thirteen separated children and eleven
guardians. Guardians and children from different locations participated because the outcomes from
previous researches show that the experiences of children and guardians varies depending on the
location where children are housed. The researchers conducted seventeen individual interviews and
four interviews were held as a small focus group meeting (with a maximum of three people). The
mixture of these interview techniques made it possible to include information from in-depth
conversations with individuals but also let people respond to each other within the focus groups.
This gave added information, especially during the meetings with the guardians.

For this national research separated children and guardians at the following locations were
interviewed: detention facility, foster families, small living groups, a large scale campus, Schiphol
airport and former separated children who live on their own.™ Four (former) separated children
came from Iraq, two children from Angola, two from Ethiopia, two from Afghanistan, one from
Somalia, one from Nigeria and one separated child from Guinea (see: figure 1). The age of the
interviewed (former) separated children ranged from twelve to twenty years old. The majority of the
children was seventeen years old. This corresponds with the average age of separated children in the
Netherlands. Four respondents are girls and nine are boys. Five (former) separated children have a
residence permit and eight (former) separated children do not have a permit to stay or their legal
procedure is still pending.

Y88 F2NJ I RSAONALIIAZY 2F (GKS t20FGA2ya GKS LI NI} INF LK WYw

S
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Figure 1: Countries of origin interviewed separated children.

Guinea; 1

Nigeria; 1

Defence for Children-ECPAT the Netherlands received permission from the head office of the Dutch
guardianship institution Stichting Nidos and they approached guardians via their internal network.

A risk for the reliability of the results can be that the permission of the guardianship institution is
needed to interview separated children. It is possible that guardians select the respondent that is
most positive about their guardian. This did not seem to be the case in practice during the interviews
but we also chose to interview former separated children who are not depended of their guardian
anymore. No permission was needed from the former guardian for these interviews.

The interviewed guardians work at different locations. Four guardians are male and seven are
female. The length of experience ranges from one to eighteen years. This reflects the current
population of guardians. A majority of the guardians works for Nidos over ten years. This is
remarkable because the majority of guardians working for Dutch Youth Care institutions leave their
organizations after a couple of years.

Furthermore the researchers interviewed four people involved in the lives of separated children who
added information about their views on guardianship. This included two (former) mentors, one
foster parent and one former employee of the guardianship institution Nidos.

10
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Besides participation of separated children and guardians, an important source for the national
reports and development of the core standards are the national advisory councils in the eight partner
countries. Collaboration between national and international stakeholders and involvement of
relevant authorities is essential to enlarge the enforcement of the core standards. With this aim all
partners have established a national advisory council of stake holders.

In the Netherlands this national advisory council exists of:

Stichting NIDOS (the Dutch Guardianship institution) mr. E. Faber
Raad voor de Kinderbescherming (Child Protection Council) | mr. dr. G. Cardol
University of Groningen (Department of Orthopedagogics) mr. dr. M. E. Kalverboer

UNICEF-the Netherlands mr. K. Kloosterboer
St. Alexander (Dutch partner in the Quality4Children drs. A. Uzozie
project)

Defence for Children-ECPAT the Netherlands appreciates the collaboration and participation of these
stakeholders in the project very much. All participants have longstanding experience in working with
separated children and research. Their involvement was essential for the quality of this national
report. Furthermore they will have a big role in relation to the development and endorsement of the
international standards in 2011.

Good practices and recommendations

The input from the conversations with the (former) separated children, guardians and other parties
involved were labeled into categories corresponding with the table of content of this national report.
The good practices and recommendations derived from this information are based on the views of
the respondents and are linked to the articles of the Convention on the Rights of the Child.

The listed recommendations focus on the responsibilities of the guardian. The guardians can
incorporate these recommendations in their daily work. Recommendations for the guardianship
institution or system are mentioned in the text of this research report but are not listed separately."

11 . . .
See for an overview of the good practices and recommendations annex 5 and 6.

11
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4. Legal framework guardianship

Guardianship is based on the Dutch Civil Code (CC). In the Netherlands all minors are under custody
(article 1:245 CC (Civil Code)). Custody is understood to be parental responsibility or guardianship. A
minor who is separated from both parents and is not being cared for by an adult who by law or
custom has responsibility to do so, gets a guardian appointed to him or her (article 1:295 CC).
Guardianship may rest with a guardian authority. This is the kind of guardianship Nidos is practicing.
Nidos is the Dutch guardianship institution for separated children. Another key task for Nidos is
family supervision. The focus in family supervision is on improvement of the educational situation of
minor asylum seekers and refugees who are with their parents in the Netherlands, based on the
family supervision measure. It may be necessary to provide quickly in guardianship of a young person
to examine their immediate concerns and later decide on what the appropriate path will be. In that
case, provisional guardianship may be granted to Nidos. The request for provisional guardianship is
made by the Child Care and Protection Board (Raad voor de Kinderbescherming). **

When a separated child is in suspense of his asylum claim, and the Court can assume there is a
temporary lack of parental authority the judge can appoint a temporary guardian based on article
1:253r CC. The guardianship of Nidos is mostly based on this ground. This happens when the parents
are (temporarily) not capable of executing their authority or when for instance the existence and/or
residence of the parents is not known."* The separated child gives his or her signed consent for the
appointment of the guardianship institution. Nidos is appointed by Court. Nidos asks the Court to
appoint the guardianship as soon as possible after the arrival of the child.* The application for this
kind of temporary guardianship is done in writing by Nidos. When the Court receives a certificate of
WHo objection{From the Child Care and Protection Board the decision on the appointment of the
guardianship organization is send to Nidos, the separated child and the Ministry."™

Section 1:303 CC stipulates that, insofar as the law does not provide otherwise, the legal guardian
has the same competencies and obligations as the natural guardian. According to Section 1:245
paragraph 4 CC, the authority relates to the person of the minor, the administration of his capital and
his representation in civil acts, at law and otherwise.

Sometimes a temporary guardian (of Nidos) is appointed based on article 1:241 CC.Incl & S G K S
interests or his health are seriously compromised the juvenile judge may place the minor under the
supervision of a guardian authority.'® This happens for example when a child has not reached the age
of twelve yet or he or she is a victim of child trafficking.

12 \www.nidos.nl (last visit on December 1st 2010).

3 www.nidos.nl.
" Immigratie en Naturalisatiedienst, EMN-studie, Alleenstaande Minderjarige Vreemdelingen in Nederland, February 2010.
> www.nidos.nl.
16 .
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over the age of twelve to voice their opinion. Guardianship ends whenever the parents are able to

resume responsibility (a decision of the Court is necessary to end the guardianship of Nidos) , when

the minor turns eighteen or when the minor has returned to his country of origin. However in

practice it is possible that the guardianship does not end officially when a separated child returned

because the judge could not appoint someone in the country of origin as a guardian. In practice the

guardianship ended after the return but formally it did not.
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5. Legislation and policy in relation to separated children

Over the last couple of years the legislation and policy in relation to separated children has
hardened. The (controversial) age assessment was introduced and the focus went from integration
of the children in the Netherlands to return to the country of origin. It has become very difficult for
separated children to gain a residence permit in the Netherlands. In this chapter the most important
legislation and policy in relation to separated children will be discussed.

5.1  Migration policy for separated children

Separated children may be granted or refused entry at the border by the Royal Constabulary.” The
Constabulary makes a distinction between regular separated children and asylum seeking separated
children. The regular separated children do not apply for asylum and whenever those minors are
refused entry, the Constabulary judges if the minors will be removed from the Dutch territory.

When a separated child does apply for asylum, he or she has to sign in at the Aliens Police. Before the
procedure is started the minor gets a resting period for at least six days.

Upon entry in the Netherlands, the authorities inform Nidos, regardless of their status or claim.™®

5.1.1 Asylum procedure separated children in general

A separated child has to submit his claim for asylum by filing in an application form. The form has to
be signed by the minor himself or by his legal representative (article 36 Alien Act 2000). An
application for a separated child under the age of twelve has to be signed by his guardian.*

{ SLI NI 0§ SR OKA f RiMI ngfusédEndl @hd ard nét 8llbwadzivio eGrér the Dutch
territory can be placed in detention at Application Centre (AC) Schiphol. Judges have declared that
this detention is not in line with the Convention on the Rights of the Child and holds a violation of
article 5 of the European Convention on Human Rights.?

Prior to the interview with Nidos a conversation with the Foreign Police will take place to determine
the identity of the child. Directly a guardian will be appointed to the child and an interview with
Nidos and the child will take place. Based on the interview Nidos will decide in which reception
facility the child needs to be housed. Important in the reception model is the demand of continuity in
reception, education and guidance.?! The initial interview of the separated child is held by the
immigration authority (IND) and focuses on the identity/nationality and on the travel story of the
separated child. It is preferable that Nidos is present during these initial interviews. From the Dutch

v Immigratie en Naturalisatiedienst, EMN-studie, Alleenstaande Minderjarige Vreemdelingen in Nederland, February 2010,
p. 19.

18 Immigratie en Naturalisatiedienst, EMN-studie, Alleenstaande Minderjarige Vreemdelingen in Nederland, February 2010,
p.7.

' said Essakkili, ‘Seeking Asylum Alone in the Netherlands’, Vrije Universiteit Amsterdam: March 2007, p. 31.

% see: http://www.defenceforchildren.nl/p/21/1983/mo89-mc21.

2 Ministry of Justice, Immigration Coordination Department (SCV), Rapportage vreemdelingenketen over de periode
september - december 2005 (Immigration Process Report on the period of September-December 2005). The Hague: Ministry
of Justice, 2006.
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report on the EVASP project® it appeared that Nidos has a lack of capacity and often guardians do
not have enough time to be present at the interviews. Mostly it depends on their workload if they
are present at the interview or if they are visiting the minor at the asylum centre.

However after the implementation of the new asylum procedure (see paragraph 5.1.4) in July 2010 it
should not be possible anymore that the child has an interview with the authorities by himself. Nidos
and the Dutch Refugee Council have made the appointment that there is always someone present
during the interview. This can be the guardian or someone from the Dutch Refugee Council.

When the claimed minority is doubted by the IND, the separated child will be tested during his/her
stay in the AC to determine his age.” If the minor has no documents evidencing his age, he will be
given the opportunity to have an age assessment performed.

Whenever a minor asks for asylum, the assessment for granting an asylum permit is initially similar to
that of adult asylum seekers. Article 29 section 1 from (a) to (f) of the Aliens Act 2000 specifies the
grounds for granting an asylum permit. Asylum seekers can be awarded a residence permit:

1. on the basis of the 1951 Geneva Convention relating to the Status of Refugees or the European
Convention for the Protection of Human Rights and Fundamental Freedoms;

2. for compelling humanitarian reasons relating to their individual circumstances, for instance in the
light of traumatic experiences;

3. if return to their country of origin would place them at grave risk because of the general situation
there, for instance because it is at war.

If the immigration authority grants an asylum application, the asylum seeker is given a temporary
residence permit. This means that he may stay in the Netherlands temporarily (up to three years) as
long as he continues to need protection. As soon as he no longer needs protection he must return to
his country of origin. If, after three years, an individual still needs protection, he qualifies for a
permanent residence permit and may settle in the Netherlands for good.

When his/her asylum application has been rejected , the separated child has a possibility to qualify
for a residence permit on a regular base; pursuant article 3.56 Aliens Decree 2000; a residence
permit on medical grounds or based on the protection against trafficking in human beings.

When there are no grounds to receive an asylum permit the separated child may qualify for a regular
permit as a separated child. This residence permit is based on the fact that the minority is beyond
doubt.? It has to be certain the minor is not capable to independently take care of himself in the
country of origin. Thirdly, a lack of sufficient care and reception in the country of origin is demanded.
In the Netherlands authorities assume there is sufficient care when reception houses or so called

2 The EVASP project is a project aiming at identifying and addressing the specific needs of vulnerable asylum seekers. See:
www.evasp.eu for the reports.

2 MinisteriS @y WdzA i AG2RA2 Y RBUR DS | xWjagBDDbMedo ® ROPRO n

2 Halvorsen, K., Separated children seeking asylum; the most vulnerable of all, FMR 12 September 2008.
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reasonably be expected to go.”

Qualifications for a regular residence permit as a separated child:
A minor,
0 who is unaccompanied;
0 and whose asylum application has been rejected;
f  Who is not capable of taking care independently of himself in the country of origin;
T And in which country no proper adequate reception is available.

5.1.2 Asylum permit or permit granted on a regular base

When the minor receives an asylum permit he or she usually has a continued permit to stay in the
Netherlands. But when the minor has received a residence permit on a regular base on the ground of
being a separated child, he or she is only allowed to stay until their eighteenth birthday in the
Netherlands. Until the child reaches the age of eighteen years the permit will be evaluated every year
and when suitable reception is detected in the country of origin, the permit is revoked.?® Also when
the separated child turns eighteen - and reaches majority - and is having a permit for less than three
years at that moment, the permit is revoked. If the permit has been revoked, the minor has to return
to the country of origin as soon as possible.”” Until the return can take place the minor will qualify for
reception facilities in the Netherlands.

5.1.3 Policy until the first of July 2010

Since the first of July 2010 the asylum procedure has been revised. Nevertheless both the old and
new policies will be discussed here. A lot of separated children in the Netherlands are dealing with
the old policy and that is why it will be explained here first. After this explanation, the new policy will
be discussed.

Until the first of July 2010 the applications for asylum would generally be completed within 48
processing hours with the exercise of due care without time-consuming investigation.”® This is the so
called Application Centre (AC) procedure or 48-hours procedure. But applications that required
further investigation were completed outside this procedure. A special department of the
Immigration and Naturalization Service (further IND) decided on applications of separated children.

25\
Nidos, Annual report 2008.

% VluchtelingenWerk Nederland, Introductie — Minderjarige Asielzoekers in Nederland, Vluchtweb: October 2009.

7 said Essakkili, ‘Seeking Asylum Alone in the Netherlands’, Vrije Universiteit Amsterdam: March 2007, p. 38.

28 VluchtelingenWerk Nederland, Introductie — AC procedure, Vluchtweb, April 2007.
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Criticism on this policy

There has been a lot of criticism on the AC-procedure. For example the UN Committee against
Torture showed their concerns about the quick AC-procedure and also UNICEF the Netherlands and
Defence for Children International- ECPAT the Netherlands have the same concerns.” In an AC there
are no sufficient guarantees for children and youngsters to hear them in a child friendly way about
their flight history. Next to this children have the right to get better prepared to tell their stories. For
caregivers involved there is too little time to build a bond of trust with the children. To prepare a
child for the Detailed Interview time and trust is needed. This was one of the reasons to adjust the
asylum policy.

5.1.4 New asylum policy from the first of July 2010

Since the first of July 2010 the asylum procedure has been revised. Now there is a Rest and
Preparation Period (Rust- en Voorbereidingstermijn (RVT)) of at least six days, before the asylum
seeker enters the asylum procedure. The AC-procedure has been abolished and now there is a
General Asylum Procedure (Algemene Asiel Procedure (AA)) which takes eight days, from the first
hearing to the decision and can be prolonged to fourteen days in specific cases. Separated children
who have entered the Dutch territory need to report themselves at the Application Centre at
Schiphol airport. Here a meeting with the guardian will take place and guardianship is requested at
the Court for the child. After this registration the separated child will be housed in a reception facility
near Den Bosch (the POL location) during the Rest and Preparation Period of three weeks and the
General Asylum Procedure. The separated child applies for asylum at the Application Centre in Den
Bosch. As mentioned before the General Asylum Procedure (AA procedure) will take a maximum of
eight days. When the asylum application cannot be treated in a careful way- for example because of
medical reasons - an extended asylum procedure (Verlengde Asielprocedure (VA)) can be followed.
The separated child will be placed in a different reception facility during this extended asylum
procedure. The separated child will stay at the POL location in Den Bosch for a maximum period of
three months. Within these months the guardian will decide which follow up reception is most
appropriate for the separated child.

5.1.5 Revised policy for separated children

A revised policy for separated children has been announced. In the policy memorandum on the
revision of the policy on separated children the Ministry of Justice presents its new policy principles.
Regarding separated children the following starting points are formulated:*
9 Prevention of abuse of the unaccompanied minors as a vulnerable target is a leading
principle.
1 Regarding their development a quick and careful decision makingLINE OS&d& A& AY
interest. The aim is to finalize requests for the admission of separated children within one
year, including the appeal period. If separated children are not granted asylum, they no

 See: http://www.unicef.kpnis.nl/unicef/show/id=157951.
%0 | etter to the House of Representatives, herijking beleid (alleenstaande) minderjarige vreemdeling, 11 december 2009,
27062, nr. 64, p.2.
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longer qualify for a regular permit as a separated child under the new policy. Instead, the aim

is to have them returned to their country of origin as soon as possible. Separated children

under the age of fifteenF NS IA GBSy | Wy 24 4G Flhdz 6§Q LISNYAGE
cannot return.

9 Pending his return the minor will remain entitled to shelter, medical care and education.

i Possibilities of extending the number of reception centres in countries of origin are
investigated. The cooperation on a European level will also be intensified.

1 The effectiveness of temporary detention will also be investigated. The Cabinet wants to
create alternatives for the detention of separated children, as was done before for families
with children. A number of separated children who are now being placed in detention may
then be placed in alternative accommodation, depending on specific individual
circumstances, such as possible criminal antecedents.

¢tKS NBGA&aAZ2Y KlFIa 0SSy RSOt NBR WO2(iEsNR GSNEALFf Q |
uncertain if, when and how the new government is going to implement the revised policy.

5.1.6 Age assessment

When the immigration and naturalization service (IND) doubts the given age, an age assessment is
done.®® An application form signed by the minor needs to precede the assessment. It is mentioned
on this form that the IND informs the minors about the test. In the study of the European Migration
Network (EMN) about separated children in the Netherlands it is stated that whenever a minor
refuses to do the test, the IND will consider him an adult in his asylum application. The age
assessment is set out by an X-ray of the clavicle and the wrist. Radiologists check if the clavicle is
closed. Scientific research has shown that a closed clavicle is never seen with a person under the age
of twenty. Although, there should be a reservation towards the reliability of the research.®® This can
also be concluded after reading a passage of a directive of | b | / Wh¥n sc®ntific procedures are
used in order to determine the age of the child, margins of error should be allowed.”?

The original purpose of the age assesment process was to deter abuse from adults. However, it
seems the age assessment process is now used as a tool to test the credibility of the minor in the
asylum process rather than a tool for protection. **

3 VluchtelingenWerk, Introductie leeftijdsonderzoek amv’s, October 2009, p. 2.

32 Lozowski, W., Leeftijdsonderzoek: de twijfel blijft, NAV March 2004, p. 151.

33 Guidelines on Policies and Procedures in dealing with Unaccompanied Children seeking Asylum, UNHCR, 1997. Available
at: http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?page=search&docid=3ae6b3360.

3 Lozowski, W., Leeftijdsonderzoek: de twijfel blijft, NAV March 2004, p. 146.
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Every guardian interviewed for this report, stated that the accompaniment of the child by the
guardian to the age assessments is not of great importance. Most children never talk about this part
of the investigation they go through. Only two children we have interviewed had been subjected to
an age assessment. They went to the age assessment with a taxi by themselves. The children found it
strange that the immigration authorities doubted their age, when they just told the authorities the
birth date that their mother had mentioned to them. The researchers have not spoken with (former)
separated children who were assessed as adults. It is not known if they would have liked their
guardian or other trust person to be present during the age assessment.
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5.2  Reception facilities for separated children
The needs of the separated children and the required qualifications of a guardian seem to differ
depending on the location where the child is staying.

“On a campus you are more than one of the parties involved in relation to the child, you have
to stand up for these children and defend them. In a foster family often the foster parents
have this role. On a campus you have the function to be more involved and to defend their
rights.” (NA2).

“The work of guardians at Schiphol Airport is very specific. You need to make an assessment
of the child within one hour. The social and communication aspects are very important. You
need to know how to talk to these children and you need to know when to intervene. Legal
aspects are less important for these guardians.”(NG10).

5.2.1 Regular reception for separated children

Nidos is authorized to organize the reception of the separated child. To determine in which form of
reception a separated child is placed, several factors are taken into consideration. The leading criteria
are age, but in addition to age, development of the separated child and the prospect of residence in
the Netherlands or return to the country of origin are also taken into consideration.

T Achild under the age of thirteen is placed in foster families.

I Achild in the age of thirteen to eighteen is placed under the supervision of the COA (the
Central Agency for the Reception of Asylum Seekers). Separated children who apply for
asylum are housed in a reception facility near Den Bosch (the POL location) during the
Rest and Preparation Period and the General Asylum Procedure, with a maximum of three
months. When an extended asylum procedure (Verlengde Asielprocedure (VA)) is
followed the separated child will be placed in a different reception facility in the
Netherlands.

I There is no clear cut solution for separated children who do not apply for asylum. The
COA only houses separated children who apply for asylum. Nidos tries to provide housing
and a solution for the children who do not apply for asylum.

According to the Ministry of Justice priority is given to continuity of reception, education and
guidance in the decision on what the best form of reception for a specific child should be.*
I Foster family: It is preferable to place a minor in a family which has a similar cultural
background as the minor.*®

» Ministry of justice, Immigration Codrdination Department (SCV), Rapportage vreemdelingenketen over de periode
september-december 2005, The Hague: ministry of justice.

% Immigratie en Naturalisatiedienst, EMN-studie, Alleenstaande Minderjarige Vreemdelingen in Nederland, February 2010,
p.7.
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A separated child states:

“I arrived when | was seven years old. In the beginning I lived at my grandparents. (these
are the parents of my current foster parents). Then | had to live in a living group when |
was older, where | had to share a bedroom with another child. As soon as you were
independent enough, this means that you were able to cook your own meal and clean your
living space, you were allowed to go live in lodgings. | did this for a while, but | did miss
the parental feeling. | knew | was welcome at my foster parents. | live there again.” (N5).

9 Small living units: A child between the age of twelve and seventeen and a half can be
placed in small living units. There are two kinds of living units: the KWE and the KWG.

0 Small Residential Groups (Kleine wooneenheden (KWE)): unit with room for
maximum four minors with supervision for 28 hours a week. Employees of COA
foresee in this supervision.

0 Small Residential Units (Kleine woongroepen (KWG)): unit with room for
maximum twelve minors, with supervision for twenty-four hours. Employees of
COA foresee in this supervision.

9 Campus on an Asylum Seekers Centre (Asielzoekerscentrum (AZC)): A child between the
age of fifteen and eighteen years old can be placed in a campus. This is a large scale
facility with room for hundred minors with a supervision of 24 hours a day.?” Employees
of COA foresee in this supervision. The summaré 2 F O2y Of dzaA2ya 2F GKS
Faefdzy Ff2yS ~ydestrieShattte OukciSadplis ynédidl @es not
reach his aims. The model did not improve the motivation of the minors to return, and
there has not been a supportive environment for the minors. The campus facility can also
lead to new trauma. This is also the opinion of guardians of children living on a campus:
“The campus is not a good place for the children. The conversations with the children are
very difficult there. | have had five youngsters trying to commit suicide in the last couple
of months. Children ask “Why is the Netherlands doing this to me?”, “Why do | have to
live this way” (NG4, guardian).

Separated children living at a campus state:
“I do not have friends over here. | am very lonely. | would not even call my roommate a
friend. Everybody says ‘hi’ to each other and that is it” (N11).

“When | talk to someone from the Netherlands and | mention that | live at the campus,
the conversation immediately stops. They think: he does not have a future here. Children
enter this place happy but after four months they are depressed and don’t want to do
anything anymore when they received a negative decision” (N13).

I'htz WL Y@Y 1StSYFEFE Ay .28 dzZIAS Ay SSy ONBSYR flyRQI LI
*8 said Essakkili, Seeking Asylum Alone in the Netherlands, Vrije Universiteit Amsterdam: 2007, p. 50.
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Nidos advocates for small scale reception facilities instead of large scale facilities like the
Campus.39

9 Detention facility: separated children who want to enter the Netherlands or who are
arrested during an identity check can currently be detained in the correctional institution
for young offenders (youth prison)'DS al I 86 SNHQ AYy h@SNI 22y o Ly
children were detained. This number increased in 2009 to 300 separated children.*
There has been a lot of national and international criticism to this practice.** The former
Minister of Justice Hirsch Ballin announced that he wanted to further restrict the
migration detention of separated children. In the proposed situation separated children
would be allowed to leave the correctional institution on certain conditions. It is also
investigated what adjustments are required to make Be Maasberg(h more open
institution.”? Due to the new government that has been put into place since October
2010 it is still uncertain if the adjustments will be made.

‘A prison is a place where people need to go who did something wrong. During their stay
in the prison cell they can think about what they have done and what they need to do to

make sure that they do not end up there again. But what do | need to think about? What
have | done wrong?’ (N1, male, 17, detention facility).

5.2.2 Protected Reception for separated children

Separated children between the age of thirteen and eighteen who are possibly or threaten to
become victims of trafficking in human beings or smuggling of migrants, can be placed in a protected
reception facility. Nidos makes the assessment to place a child in a protected reception facility. The
protected reception (in Dutch: Beschermde Opvang) pilot started on the First of January 2008.
Separated children who stay in this protected reception are assisted by a lawyer from a selected
group of lawyers who have a specialized training in this field. COA and Nidos jointly determine the
daily activities of the separated child and, where applicable, the form of education. Both the daily
activities and education depend on the prospect of return or integration.*

The protected reception consists of specific, small-scale centers with a high level of supervision,
including escorting young people in and out of the facility, and intensive coaching during their stay.*

* This advocacy is based on the long term experience that separated children in foster families have better development
possibilities. This conclusion is also based on the research: M. Thomeer-Bouwens and M. Smith, Alleenstaande minderjarige
asielzoekers op eigen benen, Universiteit Leiden February 2010.

Y88 GKS lyydzZ t OKAfRNBYyQa NARIKGE NBLIZ NI -EAPYT the Kefherlbndsii K S NI | y R
http://www.defenceforchildren.nl/p/21/1961/mo089-mc21.

* See the report of the commissioner for human rights, mr. Hammarberg:
http://www.defenceforchildren.nl/images/20/854.pdf and the report of the Committee on the Rights of the Child at:
http://www.kinderrechten.nl/site/pages/jeugd/rapportage/docu/CRC-C-NLD-CO3.pdf.

*2 See: http://english.justitie.nl/currenttopics/pressreleases/archives-2010/100621alternative-for-unaccompanied-minor-
foreign-nationals-in-aliens-detention.aspx?cp=35&cs=1578.

3 Immigratie en Naturalisatiedienst, EMN-studie, Unaccompanied Minors in the Netherlands, February 2010, p. 7.

* WODC, Tussen beheersing en begeleiding: een evaluatie van de pilot ‘beschermde opvang risico-AMV’s’, Cahier June
2010, p. 26.
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Nigerian and Indian youngsters, later on followed by Chinese and Guinese youngsters, were labeled

| ZhighWisk(EdFhey were seen as potential victims of trafficking. The pilot started because a

proportion of separated children disappeared from the other reception facilities. The protected

reception shelter aims to decrease the level of disappearances of the separated children, to decrease

GKS aAl S 2F GKS WNRA]sOFIGS3I2NRQ FyR (2 AYyONBIas

In the report by the Research and Documentation Centre (Wetenschappelijk Onderzoek- en
Documentatiecentrum (WODC)) an analysis is made on which extent the pilot contributes to the
named objectives and on which extent success on the attained quantitative results can be linked to
the objectives of this pilot.*’

The quantitative results show that the number of WHsk-youngstersCentering the Netherlands has

decreased or stayed the same while the number of separated children applying for asylum has

increased. It suggests the pilot had its effect. Except from the campuses, the disappearances of the

facilities of COA did decrease. There has been no increase in the return-numbers. One of the

GNRdzof Sa2YS o200t SySO1a Ay (GKS LAt20 ¢l a |y dzyOf
the pilot.

Next to these findings, Dutch legislation appears to have no legal grounds for the custodial and
closed setting of the separated children within the protected reception system. The children are only
allowed to leave the protected reception under supervision after they received permission to do so.
There is no judge involved in the decision making process to give a judicial review on the placement
in the protected reception. This violates the international human rights treaties and the Dutch
Constitution.* This leads to the necessity of revising the legislation and the practice.

Because of the vulnerability of the target group, a continuation of some form of protected reception
is needed. An adequate legal base has to be found and the level of security and needs of protection
has to be reconsidered. The report puts a recommendation forward: maybe some form where
deprivation of liberty is excluded but with intensive coaching of the child.** Former Minister Hirsch
Ballin announced thatthe Wt NB (0 SO0 SR { Kb fontifubWhétHerfonat thése dzf R
separated children can also find shelter in De Maasberg (currently a detention facility) for their

protection is under investigation.” It is foreseen that this will lead to a lot of criticismbyb Dh Q& ®

- WODC, Tussen beheersing en begeleiding: een evaluatie van de pilot ‘beschermde opvang risico-AMV’s’, Cahier June
2010, p. 12.

*® WoDC, Tussen beheersing en begeleiding: een evaluatie van de pilot ‘beschermde opvang risico-AMV’s’, Cahier June
2010, p. 19.

o WODC, Tussen beheersing en begeleiding: een evaluatie van de pilot ‘beschermde opvang risico-AMV’s’, Cahier June
2010, p. 19.

8 T. Liefaard, Tussen beheersing en begeleiding: een evaluatie van de pilot ‘beschermde opvang risico-AMV’s’, in WODC
Cahier June 2010, p. 154-155.

9 WODC, Tussen beheersing en begeleiding: een evaluatie van de pilot ‘beschermde opvang risico-AMV’s’, Cahier Juni 2010,
p 166.

*% see: http://english.justitie.nl/currenttopics/pressreleases/archives-2010/100621alternative-for-unaccompanied-minor-
foreign-nationals-in-aliens-detention.aspx?cp=35&cs=1578,
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5.2.3 Children disappearing

Separated children disappear from every type of COA-reception.> In 2009 a total of 123 children

have left with unknown destination from the different types of COA-reception facilities as shown by

numbers from COA.**> Those disappeared children were mostly boys, from Afghanistan, Iraq and

Somalia between fifteen and seventeen years old. Every separated child who left with an unknown

destination (in Dutch: Met Onbekende Bestemming, shortly MOB) has to be reported by the guardian

at the police. In accompaniment of thA & NI LJ2 NI O SNES If dz& MNEB KiB2/ Red NOR  w S (i dz
filed. Nidos has got a protocol how to deal with children leaving with unknown destination. The

policy is that every separated children who leaves with unknown destination is reported at the police

by the mentor (and consults with the guardian) or by the guardian (when a child resides at a foster

family). ! NBIljdzSad G2 WeNIFOST ! LIINBKSYR FYR wSOdz2NYQ Az
child. Collaboration with other parties like the COA and immigration authorities is essential. The

employees at COA should also always report separated children who leave with unknown destination

and consult with the guardian. We asked guardians what they do when a separated child leaves with

unknown destination:

“When a child leaves with unknown destination we make a mention at the police. But | only
do this when | don't trust the situation. But there is a standard procedure, because formally
you report every disappearance.” (NG2).

“I rarely mention an MOB. Because you often do know that children live with family or that
they are heading to another country. With children in detention, you often know where the
children are heading.” (NG3).

When separated children turn eighteen they often get out of sight because they are not registered at
any place. At the age of eighteen every form of accompaniment stops and the former minor is on his
or her own.”

Recommendation 1
All guardians register and report children leaving with unknown destination to the relevant
authorities. This corresponds to the right to protection (article 19 CRC).

IFYLZAEL Y2 DQAKkY290Q4aY tNRGSOGSR NBOSLIIAZY®

52 WODC, Tussen beheersing en begeleiding: een evaluatie van de pilot ‘beschermde opvang risico-AMV’s’, Cahier June
2010, p. 115-121.

>3 See the paragraphs: Responsibilities of the guardian when a child turns 18and Weparated children about turning 18 and
the role of the guardianQ
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5.3  Dutch policy on return

Return of a separated child has often been a subject of research. The EMN study on separated
children studied the policies on reception, return and integration and arrangements for
unaccompanied minors.> The Dutch EMN report gives a summarized overview on the policy for
return of the separated child in the Netherlands.

In 2001 the return policy was changed and became stricter. Since that date, separated children who

were not granted asylum, only qualify for a regular residence permit as a separated minor if specific

conditions are fulfilled. It is granted to minors who are not able to support themselves and for whom

no adequate care is accessible in the country of return. Other minors are officially obliged to leave

Dutch territories.” When the minor reaches the age of eighteen or his permit has been revoked, the

minor has to return to the country of origin as soon as possible.>® The starting point of the Dutch

L2t A08 2y NBOdaNYy Aa GKS YAy2NRa LISNE2YIlf NBALRYA
ensure that the minors who must leave Dutch territories, actually do so.

Proper adequate reception

In 2010 there are reception houses, financed by the Dutch government, presentin D.R. Congo and

Angola. For this reason a separated child from one of those countries, will not receive a residence

permit because the reception house would be a safe and adequate place to return to for the

separated child. Also separated children from, for example Sierra Leone, will not receive a permit

0SOlFIdzaS GKS NBOSLIIAZ2Y | FiThetreteptibnSacililyKossNtBof thed OF f £ SR
presence of a reception house managed by non-governmental organizations. When a child has to

return, access to this form of reception needs to be guaranteed, unless he or she can maintain

himself independently.

Nevertheless the availability of the so called WI RS lj dzt 4§ S NB OS LJi A Rafe@tuimam y 2 3Idz
line with the rights of the child. In 2009, 40 separated children returned to their country of origin.”®

Not one of them ended up in the reception facilities. Because of a lack of monitoring after the child

returned, there is no sight on what the effects are of the return, where the children end up living and

in what way the reception does qualify. The Research and Documentation Centre (WODC)

researched the situation of youngsters who returned to Sierra Leone voluntarily. It appeared the

youngsters encountered a lot of difficulties after the return. Family members were disappointed in

them and the contacts with family members did not offer a lot of support.® As argued in a position

> Immigratie en Naturalisatiedienst, EMN-studie, Unaccompanied Minors in the Netherlands, February 2010, p. 5.

>3 Halvorsen, K., Separated children seeking asylum; the most vulnerable of all, FMR 12 September 2008.

*® Said Essakkili, ‘Seeking Asylum Alone in the Netherlands’, Vrije Universiteit Amsterdam: March 2007, p.38.

7 Besluit van de Staatssecretaris van Justitie, nr. WBV 2009/10, houdende een wijziging van de

Vreemdelingencirculaire2000.

BL8S GKS IyydzZ t OKAfRNBYQa NAIKGA NIECPATNGE Netherlands and BNBCSF 5 STSy OS
the Netherlands on: http://www.defenceforchildren.nl/p/21/1965/mo089-mc21.

P88 F2NJ GKS 2h5/ NBE#&SYIWMOKOdH/BrRlefzdeksditdbast/lcka-axt | f QY

amvs.aspx?cp=44&cs=6796.
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paper of UNICEF and Defence for Children International-ECPAT the Netherlands® residential care is

the least preferred form of substitute care for any separated child. Evaluation and assessing the
STFSOUAOSYySaa 2F (K2aS FAYylIyObBd NBEONBIOSRW A B zd § 3
recommended.

To encourage the return of separated children the Dutch government implemented some special
measures. For example, the separated minors with a return perspective were placed in specific
reception facilities to be prepared for their return, from the beginning of their procedure in the
Netherlands. Also the IOM has taken measures.® In July 2008 the implementation of the (ex)
Unaccompanied Minor Migrants (UAM) project started. Separated children can make allowances for
a special reintegration support in case of a voluntary return with IOM. The extra support consists of
financial support, free information about possibilities for reintegration assistance, family-tracing and
assistance in accommodation. It is an additional support next to the support given by the REAN
programme.®* REAN stands for Return and Emigration of Aliens from the Netherlands. Through this
programme aliens are assisted with their return to their country of origin or resettlement in a third
country.

The immigration authorities find it of great importance that agencies undertake family tracing on
behalf of the separated children concerned. It is a tool to trace family members in the country of
origin in order to explore the possibilities for family reunification and achieving contact.”® However,
as mentioned previously there are no monitoring mechanisms or safeguards in relation to family
reunification.

A project that supports (former) separated children to decide about their future, whether that be
return or a stay in the host country as an undocumented migrant, is the Beyond Borders project.®
The project supports networks of young people in the country of origin and networks in the
Netherlands. These youth networks can communicate with each other. The aim of Beyond Borders is
to develop a return plan together with the separated child by giving information about the country of
origin and return projects, coaching and providing a network for the child. It is entirely the decision
of the minor if he or she wants to return. They will be able to make an informed decision and plan
their future.

% pefence for Children/ECPAT the Netherlands & UNICEF-the Netherlands, Position paper on the return of separated
children to reception houses in the country of origin, April 2010. Available at:
http://www.defenceforchildren.nl/images/20/1085.pdf.

®1 See for more information:

http://www.iomnederland.nl/Programma_s/Terugkeer/Projecten Terugkeer/ Extra ondersteuning voor Alleenstaande
Minderjarigen

%2 See for more information: http://www.iom-nederland.nl/english/Programmes/Return/Return_programme REAN

&3 Immigratie en Naturalisatiedienst, EMN-studie, Unaccompanied Minors in the Netherlands, February 2010, p. 49.

% See: http://beyondborders.nu.
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To help children who turn eighteen the experiment Wt S NJB L¥srepéchiefpbfjact) started in
October 2009 in nineteen municipalities in the Netherlands.®® By preventing illegality at the group of
former separated children the project aims to protect the former separated children against a life at
the sightline of society. In an active way the experiment wants to create perspectives for a worthy,
decent future. An assessment on the juridical chances on a residence permit will be done, and when
not applicable anymore, the project aims to improve the chances on a decent future in the land of
origin. One of the most important methods used in the experiment is the easy accessible living room
setting with internet. The young people are free to drop-in because of the informal setting and
several provisions such as internet. The project will be monitored and evaluated through the
Scientific Research and Documentation Centre, from which the results are expected in April 2011.

Return and a durable solution

To come to a durable solution for the child whether he has to return to the country of origin or
integrate in the Dutch Society, the Best Interest of the Child model can be a practical tool (See
paragraph 6.5 Best Interest of the Child assessment). The durable solution should be the key
consideration in determining whether or not to grant a permit or not, and not the presence of
adequate shelter in the country of origin. It is important to pay attention to the length of stay in the
Netherlands, the medical condition of the child and specific circumstances. Defence for Children
International-ECPAT and UNICEF the Netherlands stated in their position paper that the legal
guardian has to be involved in making this best interest assessment. The guardian should be
equipped to advice on this best interest assessment.®®

Numbers on Return
According to the Ministry of Justice the total number of separated children returning to their country
of origin in 2009 was 40.%’

& Alkmaar, Almelo, Amsterdam, Arnhem, Den Haag, Deventer, Eindhoven, Enschede, Groningen, Haarlem, Hengelo,
Leeuwarden, Maastricht, Nijmegen, Rotterdam, Tilburg, Utrecht, Zaanstad, Zwolle.

% Defence for Children/ECPAT the Netherlands & UNICEF-the Netherlands, Position paper on the return of separated
children to reception houses in the country of origin, April 2010.

TryydzZd f OKAf RNBY Q& NRARIKGA NB LR NI -ECPAT tha NetheNahat and NEES 4 S
Netherlands. Available on: http://www.defenceforchildren.nl/p/21/1965/mo089-mc21.
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5.4  Political context and discussion

Despite the fact that guardianship for Dutch children as well as separated children is based on the
Dutch Civil Code there is a big difference in practice when it comes to the tasks and the possibilities
to influence the decision making process for a guardian working for a Youth Care organization in
relation to the guardians working for Nidos.

As a guardianship institution for separated children Nidos is working in a complex environment.
When it comes to Dutch children in need of a guardian, family courts know how to work with the
best interest of the child principle and the other principles and rights of children according to the
Convention on the Rights of the Child (CRC). For separated children there is a protection gap because
the immigration authorities and judges often do not balance the best interest of the child. The
interests of the State to carry out a restrictive migration policy seems to prevail. There is no balance
between the immigration law and Youth Care measures.®® The age and development of the child are
taken into account in the policy for separated children but the best interest of the child principle is
not uniformly applied for separated children in relation to children in Youth Care or Juvenile Justice
situations.® For guardians working at Nidos this means working in a more complex environment than
guardians working at Youth Care facilities.

As a guardian working at Nidos you are responsible for your pupils and it often means that you need
to defend the rights of your pupils. It can occur that migration authorities take decisions that
guardians do not find in the best interest of the child. For example when the authorities want to
NBEGdzNy OKAf RNBY (2 WIRSIldzdS NBOSLIiAZ2Y FIFOAfAGAS
the Netherlands for a very long time. The possibilities for guardians to influence the decisions of
migration authorities are limited while the guardians of Dutch children seem to have much influence
on the decisions made by Courts. The authorities do not seem to give due weight to the judgement
of guardians. The current practice where the interests of the migration authorities seem to prevail
the best interest of the child and the opinion of the guardian who is responsible for the child is a
violation of multiple articles of the CRC, amongst others a violation of the best interest of the child
principle (article 3 CRC), the right to development (article 6 CRC) and the States obligation to respect
the responsibilities, rights and duties of the legal guardians responsible for the child (article 5 CRC).

The fact that the child protection measures differ in relation to the measures used for children with
the Dutch nationality and the fact that the role of the guardian ends after separated children turn
eighteen whilst it is possible for the guardian of Dutch children to give assistance’® up to the age of
twenty-one holds a violation of the non-discrimination principle.

% See: Goos Cardol, Ontheemd, vreemd en minderjarig: het recht op ontwikkeling van de alleenstaande minderjarige
vreemdeling in (inter)nationale wet- en regelgeving, Wolf Legal Publishers, Nijmegen: 2005, p. 339.

% See: Goos Cardol, Ontheemd, vreemd en minderjarig: het recht op ontwikkeling van de alleenstaande minderjarige
vreemdeling in (inter)nationale wet- en regelgeving, Wolf Legal Publishers, Nijmegen: 2005, p. 348.

" The guardianship for Dutch children also ends after the child turns eighteen. However it is possible for the
guardian to continue to give assistance to the child after the child turns eighteen. This is not possible nor
financed for guardians of separated children.

28

——
| —



Closing o
Protection
Gap

It is expected that there are more challenges for guardians working at Nidos in the future. Not only

do the numbers fluctuate of separated children arriving in the Netherlands, which causes

organizational challenges but it is also expected that the migration policy for separated children will

become more strict. The new (right wing) government has announced propositions for the migration

policy in conflict with the CRC. Only a few examples are the proposition to make it a criminal offence

when people are staying in the Netherlands undocumented or the fact that the government wants to

NBGdz2NYy Fa YdzOK &ASLI NI GSR OKAfRNBY |a LlaaAirofsS G2
country of origin.”* Good communication with the migration authorities will remain essential.

It is important that the special position of Nidos is recognized and that the guardians get all the
support they need to advocateonthechA f RQa o0 SKI f Fo

"% See for the coalition agreement 2010: http://www.kabinetsformatie2010.nl/dsc?c=getobject&s=obj&objectid=127446,
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6. The guardian in the Netherlands

Nidos is the institution responsible for guardianship of separated children in the Netherlands. Since

December 1* 2001 the organization is appointed by the Ministry of Justice as the guardianship
AYaGAGdziA2y F2NI NBFdzaSSa |yR laefdzy aSS{Ay3a OKACf
2NBFYATFGAZ2Y 62NJ & & | 3dzZ NRAFYAKAL AyadAaddziazy
The experience as a guardianship institution dates back to the forties.

A work week of a guardian in the Netherlands:
“Yesterday | was in the office. First | was trying to arrange housing for a boy who turned
eighteen on the first of July. | spoke to his mentor and called to an organization involved in
room rental. After that | answered my mail, and then | had to read some day reports from the
mentors at the campus. We can read these reports every morning. Today we had a team
meeting to discuss our work. In this meeting we discuss a case and get input from each other.
Today we discussed a case | brought up about a boy who skips classes at school. This
afternoon | am going to visit a possible foster family to discuss the foster contract. Tomorrow
morning | go to the campus for a three way-conversation (guardian, mentor, child) and in the
afternoon | have bureau service. After tomorrow we have a meeting with mentors to discuss
how we should guide children with non-attendance at school. And | have somewhere this
week a meeting with a minor who wants to be placed in a foster family instead of living on
the campus.” (NG8).

The guardians we interviewed mentioned that they chose to work for Nidos instead of working as a
guardian for Dutch children because of the cultural diversity, the strengths of the separated children,
the case managing role and the diversity of the work.
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6.1  Appointment of the guardian
When a separated child enters the Netherlands, the authorities inform the Dutch guardianship
organization Nidos (hereafter Nidos). An application for representation to the Court is admitted by

Nidos at the earliest possible stage.”” This is the so-called pre-phase of guardianship. In this stage
Nidos is already competent to apply for asylum on behalf of the child.

Good practice
There are no waiting lists for separated children in need of a guardian. This good practice reflects
the right to special protection and assistance of a separated child temporarily or permanently

deprived of his or her family environment and the obligation of the State to support legal guardians
in the performance of their responsibilities (articles 18 and 20 CRC)

First contact

After the arrival the first contact between the guardian and his pupil takes place and within a week
the second contact takes place. Guardians seem to have different approaches for conducting their
first conversations with the separated children. Some of them use simple materials to explain which
organizations the child is meeting, and what their role is as a guardian. As one of the guardians
stated:

“As you see what a child is going through in those first weeks! They talk to at least eight

different organizations and agencies. A child sees over a 100 people. Think of the IND, Nidos,
Lawyer, the medical research team...” (NG3).

Good practice
Someguardh Y& dzaS F RN} gAy3a G2 SELX LAY G(KS OKA

around it all the actors he or she is dealing with. A handy method is a drawing of a tree, and every
branch is another actor. This good practice reflects the right to information (article 13 CRC).

It is recommended that standard material is available at every Nidos regional office for the first
meeting with the separated child. Guardians will be able to explain more clearly and efficiently in

which position the minor is in. Furthermore it gives the child the possibility to let the information
YaAyl AYyQo

72 Dutch National Contact Point for the European Migration Network, ‘Unaccompanied minors in the Netherlands’, EMN-
study, February 2010, p 6.
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6.2 (Legal) responsibilities and tasks of the guardian

A guardian supervises the asylum procedure and is the legal representative of the separated child.”
His obligations are to take care of the upbringing and care of the minor following his or her capacity.
This includes the care and responsibility for the mental and physical wellbeing and securing the
development of the minor. A guardian keeps a supervisory function: he outsources the daily care to
third parties.”* Nidos speaks of a case-managing task. The guardian is the case manager and contact
person for everyone involved in the life of the separated child, such as the mentor, the lawyer, the
0SIFOKSNEZ F2a0SNI FrYAfeazX SioOo

Inthe paper W{ S S {&fyday !laf 2y S A yitidstétsd that & i8 dcuSidNthelguérRian Bas a
central role and retains full authority to represent the minor.”” Thereby it is important guardians can
influence the decision about the capability of a minor to be interviewed, especially when younger
children are involved.” To guide the minor properly a guardian together with the minor draft a plan
of action within six weeks of entry.”” Further on in this research report attention will be paid to this
plan of action (see paragraph 6.4.1).

Every child living in a small living group or a campus, is under supervision of the Central Reception
Organ for Asylum seekers (in Dutch: Centraal Orgaan opvang Asielzoekers; hereafter: COA). During
their stay separated children are guided by a mentor who is responsible for the daily supervision of
the children.” To get a clear view on the tasks of the guardian and his role, it is interesting to also
examine the role and tasks of the mentor in relation to the separated child. Where do the tasks of
the mentor end and where do the tasks and responsibilities of the guardian begin? In research in
2006 from the Youth Care Inspection” the Inspection states itQ éncerns about the cooperation and
defining of tasks, roles and responsibilities between the guardian and mentor. After this research
appointments were made between guardians and mentors to make improvements and clarify the
tasks. From the interviews for this research in 2010 with guardians and (former) mentors there are
signals that communication between mentors and guardians can be improved.

73 .
www.nidos.nl.

7 Inspectie Jeugdzorg, Doelgerichte ontwikkeling ama’s, Utrecht 2006, p. 11.

>said Essakkili, Seeking Asylum Alone in the Netherlands, Vrije Universiteit Amsterdam: 2007, p. 5.

78 said Essakkili, Seeking Asylum Alone in the Netherlands, Vrije Universiteit Amsterdam: 2007, p. 50.

”7 Dutch National Contact Point for the European Migration Network, ‘Unaccompanied minors in the Netherlands’, EMN-
study February 2010, p 40.

’8 Dutch National Contact Point for the European Migration Network, ‘Unaccompanied minors in the Netherlands’, EMN-
study February 2010, p 34.

7 Inspectie Jeugdzorg, Doelgerichte ontwikkeling Ama’s. Utrecht 2006, p 14.
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Since 2008 Nidos has a renewed methodology O f £ SR W, 2 dzy 3 OheyoRhean G KS NER I R
tasks of a guardian is to develop a guidance programme, also known as the plan of action, and the

mentor shouldbe il KS OK A f Ri€péogramarh TR&Sguaidign shibd supervise the mentors

guidance and controls where necessary the mentors performance.

An example of the interaction and collaboration between the mentor and the guardian is the school

admission of the separated child.?! On practical level the mentor often registers the child at a school

but the guardian remains responsible.

A lot of guardians are having so called three way-conversations during their visits at the pupils. It is a
joint conversation between the minor, the mentor and the guardian. According to an interviewed
mentor the cooperation between the mentor and the guardians can still be challenging.

“The cooperation between a guardian and mentor is not always optimal. Although the
contact between the both of us is very important. Fine tuning of the tasks as well as the
communication needs to be improved. Fact is, guardians do not have a lot of time.” (NA3).

The mentor stated that children did not have their own copy of the plan of action and that the goals
of the guardian were represented in the plan of action and not the goals of the children. Furthermore
the mentor wrote her own report about the development of the separated child.

Another (former) mentor states:

“As a mentor | made a plan of action. | sent this to the guardians. They used this for their own
plan of actions but | never saw what they made of it.” (NA4).

Off course these signals do not have to be representative for the collaboration between guardians
and mentors in general. The guardian is the case manager and responsible for the plan of action.
When a mentor writes a plan of action as well it does not have to be a negative aspect. However the
communication between guardians and mentors seems to give room for improvement.

% Siemen Spinder & Anjo van Hout, Jong en Onderweg, Nidosmethodiek voor de begeleiding van ama’s, Utrecht, December
2008.

# Dutch National Contact Point for the European Migration Network, ‘Unaccompanied minors in the Netherlands’, EMN-
study February 2010, p 6.
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6.3  Education/training of the guardian

To become a guardian (Nidos speaks of a juvenile protector) a bachelor degree in social work is
needed. Therefore the guardian must have graduated from the social academy.®” Guardians start
with this social-pedagogical knowledge but lack legal knowledge of the immigration and asylum
procedures. To support the guardians, workshops and in company courses are organized by Nidos for
the guardians. When they enter into service a four day introduction course is organized.®® The
introduction course treats specific elements of the job as a guardian. The guardians also need to pass
a ten day course about the methodology for guardians to get tenure (instead of a one year
employment contract).

Despite this training the interviewed guardians pronounced the poorness of their legal knowledge.
Only one of them did not feel the need to get more legal training. In the interviews it became clear
that most of the guardians experience some difficulties with the legal part and not only with the
asylum law.
“Sometimes it is really insane how much we have to know. You can have to know too much. It
is important you search for the balance.” (NG2).

“l wanted more deepening in my work so | did a post study. Nidos didn’t think it was useful,
and they encouraged me to do more practical trainings. But | had no need for this. | think
Nidos should make an individual trainee plan with external possibilities of getting trainings.
Nowadays Nidos only aims at internal coaching.”(NG9).

A guardian mentioned that at this moment all employees receive the same training. There is no
distinction between someone who just started as a guardian and someone working at Nidos over ten
years.

ltisrSO2YYSYRSR GKIG bAR2& RS@OStf2LJA AYRAQDGARzZ £ GNIF A
external training when needed. More focus is needed on the legal knowledge of the guardians. This
reflects the obligation to support the legal guardians with their responsibilities (article 18 CRC).

Other suggestions were:
“Guardians should know more about developmental psychology. It would be good to train
them in this. For example: How do you make contact with a six year old?” (NG9).

“I would have liked to learn more about the cultural background of separated children.”
(NG11).

8 Tip Verstegen & Jan Murk, Towards a European Network of Guardianship Institutions, ENGI-rapport, Amsterdam 2010, p.
48.
# Nidos Annual report 2009, p. 35.
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Corw tandends the gaaedians of wpacatad 4lires

Halfway through 2007 the action plan Professionalization Youth Care has started for guardians
working with Dutch children (family supervision). First of all the plan aims to make the Youth Care
employees better educated, better trained and better workers. Next to this it wants to improve the
organization and the status of the profession. And through this the service to clients will be of a
higher level.®
employee needs, to do a proper job. In line with these competencies the education will be

actualized. The Professionalization of Youth Care will include a specialization during the last year of

One of the sub-goals in this action plan is to revise the competencies a youth care

the bachelor, a traineeship during the first year of employment, ongoing training and registration of
the profession.

It is recommended that Nidos takes part in the action plan on Professionalization Youth Care and
tailors this plan for guardians working at Nidos (article 18, 19 and 20 CRC).

The guardian as a legal specialist?

The researchers also asked the interviewees if a guardian could be a legal specialist instead of a social
worker. Only one interviewee thought it was interesting as a test case to have a legal educated
guardian. Most of the guardians thought the pedagogical skills were very important in their job. But
these answers could also be influenced by the fact that all guardians have a background in social
sciences. The necessary legal knowledge depended, according to the guardians, on the location
where the children are housed. When you are a guardian of a separated child in a detention facility
you will need more legal knowledge than when you are a guardian for a child with a residence permit
residing in a foster family.

At the head office a legal advising and counseling helpdesk is approachable for all the juridical
questions, both asylum law and youth care issues can be submitted.

Good practice
Nidos hired two employees specialized in Dublin-cases*. A lot of guardians had questions about

pupils who had to deal with a Dublin-claim. This appears to be a good practice because it lifts the
weight of the shoulders of the guardians. They get the legal support on this subject which they

need.

* The Dublin Regulation is a European Union (EU) law that determines the EU Member State responsible to examine an
application for asylum seekers seeking international protection under the Geneva Convention and the EU Qualification
Directive, within the European Union.

Because of many changes in the policies, the high caseload of guardians and a big amount of legal
forms which have to be filled in, it is recommended to give more legal support to guardians. All
guardians should have basic legal knowledge on the legal procedures of the separated children. It is
recommended that more legal specialists are hired on specific topics. This could for example include
specialists in (child specific) asylum grounds, detention and integrated separated children.
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These legal specialists would first of all decrease the pressure on guardians so there would be more
time for the guardian to do a proper job by guarding the separated child and secondly contact with
this legal specialist could increase the legal knowledge of the guardians.

“A legal expert in our office would be very interesting and helpful.” (NG1).

It is recommended that Nidos hires more legal experts on specific topics to support guardians in
cases that require specific legal knowledge (article 18 CRC).

6.4 Methodology of the guardians

Nidos continuously works on the best methodology to work with the separated children. Two years
ago, a new methodology was introduced. In practice there remain challenges in the implementation
of this methodology.

6.4.1 Methodology and an important focus since 2008

By executing his guidance the guardian drafts a plan of action, in which the best interest of the child
is assessed. The plan of action includes the Y A Y zbddd@rdund and history, the development
characteristics and the working goals, achievements and purposes. In the mission and vision of Nidos
explicit emphasis is laid on the importance of the development of the young person. The child has
been through a lot and most of the times he or she feels uncomfortable in the present situation.
Language can be a barrier, so a translator has to be reached at times. The Dutch context is not always
clear to the minor. It is the task of the guardian to explain this continuously to the minor.

Engaging and Positioning

Participation of the minor is a very important starting point for the methodology of Nidos. To make
sure the minor is developing healthily, he has to understand which position he is in and that he can
trust his guardian. The guardian needs to engage the minor by motivating him and to inform the
minor about his (legal) position.

A plan of action and the four steps-model*

To work out a plan of action and to obtain the goals phrased in the plan the guardian has to work
through four steps.

First step: Weaknesses and strengths
In the first six weeks after the arrival of the minorseveraf  WLJ2 & A (1 A 2 Yy A Y@
Based on these interviews the guardian and his pupil try to count downthe YA y 2 N &
weaknesses and his strengths. According to this phrased points the guardian can start
drafting a plan of action.

& Siemen Spinder & Anjo van Hout, Jong en Onderweg, Nidosmethodiek voor de begeleiding van ama’s, Utrecht, December
2008.
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Second step: Development profile
Using the information and impressions which occurred to him in the interviews, the guardian
makes an analysis of the situation: how the minor is developing, the progress of the legal
procedure and the present indications for a healthy development. The guardian draws a
profile of the development of the minor by using a list of factors which can possibly impede
the development. This list is based on the Best Interest of the Child- model of Kalverboer and
Zijlstra, which contributes to the chif Rb@s&interest.®®

Third step: Development results
Based on the weaknesses, strengths and the profile the guardian will focus on the
development results. To establish a healthy development the guardian needs to ask some
questions. How is the minor developing? Is it worrying compared to a normal development?
In answer to these questions the guardians phrases the development results.

Fourth step: Development goals
After all this the last step to phrase realistic and feasible development goals which give
direction to the development results. The nature of the goals is very practical. It is about
a0K22fz Fo2dzi GKSANI a20Alt FoAftAGEQAZ | 02dz
issues. It is important the goals can be reached in a foreseeable time.

To be successful the plan of action has to be written within six weeks from the start of the intake.
From the moment the plan of action is made, the guardian and his pupil will try to reach the
development goals during the year. By continuously evaluating the developments both the guardian
and the child will be aware of the progress the separated child is making.

The children interviewed for this report were not aware of any plan of action. Maybe the guardians
discuss the plan of action but the children do not remember this as such. They also found it difficult
to talk about goals and their future perspective. An explanation for this can be that the separated
children do not receive a copy of their plan of action. In this way they cannot read the plan of action
or let the information sink in.

Recommendation 2

The guardian ensures the plan of action reflects the views of the separated child and collaborates
with the mentor during the development of the plan. The guardian ensures that the child
understands and participates in the writing of the action plan. The separated child must be able to
repeat the goals that he or she has set together with the guardian and the mentor. The separated
child should also receive a copy of the plan of action to be able to read their goals again whenever
they want. This corresponds with the right to participation and information of the child (article 12
and 13 CRC).

& Siemen Spinder & Anjo van Hout, Jong en Onderweg, Nidosmethodiek voor de begeleiding van ama’s, Utrecht, december
2008, p. 70-71. See also the information on the best interest of the child assessment in this report.
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A mentor stated the following:
“I am aware of the methodology with the action plan. It has not been completely successful,
the caseload did not diminish, although the paperwork became more.” (NA3).

As one of the guardians mentioned:
“The new methodology should make it easier to have contact with the child. But reporting is
more seen as a load. It is not completely implemented in the guardian’s system.” (NG9).

In Breda a temporary function O f £ SR | Wéshidduced 5 sGab&tNHB guardians at a
big region. Besides going to the manager in the specific regional office, the mentor is the person the
guardians can go to for questions in relation to the methodology and support of their work. For a
successful implementation of the new methodology it is recommended that this temporary function
of KS Wg2N] VYSyili2ND Aa SOlftdad GSR® ! FGSNI |
regional offices to support the guardians with the new methodology.

6.5 Best interest of the child assessment

The Best Interest of the Child model (hereafter: BIC model) is an objective method to take children
rights as stated in the Convention of the Rights of the child, into consideration within the Dutch legal
framework.?’ It is a practical tool to assess the best interest of the child and a durable solution for the
child. The model helps to communicate what the best interest of the specific child is to other parties
involved (for example in the communication with the immigration authorities, the Court etc.). The
BIC model is included in the methodology of Nidos. The interviewed guardians mentioned that they
mostly assess the best interest of the child according to their experience as a guardian. It is a
suggestion that the guardians experiment more with the practical use of the BIC model.

The model enumerates fourteen environmental conditions (table 1), divided into family and societal
conditions that should be present in the rearing environment of the child in order to protect and
improve its development into adulthood. A favorable development is guaranteed when all the
conditions are present. Every condition has been linked to one or more articles of the Convention on
the Rights of the Child and whenever a condition is not found present, it leads to an offense of the
linked articles.® A positive effect on the development of the child can be expected, if the mentioned

322 R S¢

O2yRAGAZYA I NB LINBASY( Ay (rfodof KR IftHe® éondifigis A NB Y Y Sy

ENB FoaSyd Ay (KS OKAt RQA rbkytdibe MRafeNed ilbent ( KS OKAf R

conditions do imply that article 3 (the best interest of the child as a primary consideration) and
article 6 (the right to development)® of the Convention on the Rights of the Child might be
threatened as well as other articles of the Convention.

8 M. ten Brummelaar, Beyond borders, A reconnaissance study on the possibilities if the Best Interest of the Child
Questionnaire within the European asylum system, (master these Rijksuniversiteit Groningen), 2009, p. 4.

# See annex 3 for a detailed description of the best interest of the child model.

8 Kalverboer, M. & Zijlstra, E., Het belang van het Kind in het Nederlandse recht, Amsterdam: SWP 2006, p. 83.
% See annex 4 for the text of the Convention on the Rights of the Child.
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Table 1: the BIC model
1. Adequate physical care Health care, physical well-being, i.e. a place to live, clothing to
wear, enough food.
2. Safe physical Environment Physical protection of the child in his family and neighborhood, i.e.

the absence of physical danger in the house, no toxics, no threats
in the house or neighborhood.

3. Affective Atmosphere Emotional protection, support and understanding by parents or
caretakers.
4, Supporting, flexible upbringing Daily routine, encouragement, rules and limits, control on his or
structure, adapted to the child her behavior, and enough space for his/her own initiative and a
level of responsibility suitable for the child.
5. Adequate examples by parents Opportunity for the child to take over parental behavior, values
and cultural norms.
6. Interest Showing interest by parents or caretakers for the Childs perception
of the world.
7. Continuity and stability in Through parents or caretakers attachment bonds do develop and a
upbringing conditions, a future basic trust is to be continued.
perspective
8. Safe physical wider environment Safe neighborhood and society. No war.
9. Respect The society and environment of the child take the child’s needs
seriously.
10.  Social Network An available supportive network.
11. Education Suitable education.
12.  Contact with peers or friends Opportunities for the child to meet friends, appropriate to the
child’s developmental level.
13. Adequate examples in society Contact with others who are an example for current and future
behavior and societal values and norms.
14.  Stability in life circumstances, Continuity in life circumstances, persons to identify oneself with
future perspective and sources of social support are available to the child over time.

Society offers the child chances and a future perspective.

The discussion between two guardians gives a view of the assessment of the best interest of the
child.

“Every child does differs so much, that it is impossible to put a separated child’s needs in
general. Those needs really depend on the background of the child, on the character of the
child,..”(NG1).

“I do not agree. | do think it is actually possible to enumerate some basic needs of the
separated child. For example every child needs attention. Every child needs information.
Information about school, return, the different procedures that exists. But | do agree that the
level of attention needed, differs per child. Often this difference is linked to the location where
a child is staying.” (NG3).
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Some of the guardians mentioned that they consult with colleagues when they have doubts about
the best interest of the child.

It is recommended that the guardians are better trained in the practical use of the BIC-model in their
daily work (it is not a theoretical tool but a practical tool). The BIC-model offers a tool to assess the
Best Interest of an individual child and it could support guardians to communicate to other parties
involved (like the migration authorities, lawyers etc.) what the best interest of the child includes. The
BIC-model provides a list guardians can check in order to individualize their work to a specific child.

Recommendation 3

Guardians advocate for the best interest of the child and assess this best interest on an individual
basis. The guardians put the best interest of the child model into practice and use this tool to
communicate with other parties involved. This corresponds with article 3 CRC (the best interest of
the child as a primary consideration) and article 6 CRC (the right to development).

6.6 The caseload of a guardian

According to the Social Plan of Nidos, valid from 1 September 2008 till 1 September 2011, the
average caseload is 24% pupils per fulltime working guardian.” One of the guardians we have
interviewed once had a caseload up to 34 pupils, which was unworkable.

In 2009, one hundred and sixty five guardians worked at Nidos.”* The aim is to meet with the child at
least once every month, to talk about the situation and development of the minor. Consultations are
held at the reception locations on a regular base.” At the end of 2009 the total number of
guardianships of Nidos was 2,641.>

According to Kalverboer® the problems of asylum seeking children are, in general, more severe than
the problems of children in regular youth care. Therefore it should be logical that more time is
invested in these separated children than in Dutch children in need of youth care. This would
correspond to the right to special protection and assistance of a separated child temporarily or
permanently deprived of his or her family environment and the obligation of the State to support
legal guardians in the performance of their responsibilities (articles 3, 18 and 20 CRC).

%! Nidos, Social Plan, 01.09.2008 - 01.09.2011, Appendix 2.

%2 Nidos Annual Report 2009, p. 35.

% Inspectie Jeugdzorg, Doelgerichte ontwikkeling Ama’s. Utrecht 2006, 14.

%Nidos Annual Report 2009, p.4.

% Kalverboer, M.E., Zijlstra A.E. & Knorth, E.J. The developmental Consequences for Asylum-seeking Children Living With
the Prospects for Five Years or More of Enforced Return to Their Home Country, European Journal of Migration and Law
(2009), 11, p. 57.
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When you work as a mentor the caseload is four children per mentor.
“I choose to become a mentor, because of the frequency of the contact with the children. As a
guardian there is less time available. It is a pity the guardians have so little time with the
children. To accompany a child to a lawyer often takes a full day. A guardian doesn’t have the
time to do so. And | think it is not acceptable that a child is travelling alone to court.” (NA3).

Because of the complexity of working with separated children a lower caseload is recommended for
guardians working at Nidos. A lot is expected from guardians working at Nidos. Not only do they have
to be a case manager for all the parties involved with the child, work on a bond of trust with the
child, a plan of action, supervision of the legal procedure and assist and inform the child about
possible integration in the Netherlands or return to the country of origin but they also need to do
this in a very short period of time. Often interpreters are necessary to communicate with the
separated child which also costs time. Therefore it is recommended that the caseload of guardians
working at Nidos is decreased. Furthermore it should be possible to have a caseload that fluctuates.
When the new asylum procedure came into force by the 1* of July 2010 a Rest and Preparation
Period was introduced. During this period the guardian needs to build a relationship of trust with the
separated child. The frequency of contact during this period needs to be high to make this possible.
The guardians working at this phase of the asylum procedure should have a caseload of maximum
eight separated children.

Asking for the frequency of the guardiansQisits we learned that most guardians tried to visit the

children once every four to five weeks. But some minors did not meet their guardian that often.
“The guardian comes twice a year. We really need to ask him to pay us a visit. The former
guardian came more often. | think a visit once in six weeks would help a minor a lot.”(NA1,
foster parent).”

Most guardians told us that the amount of visits also depended on the location where the children
were staying.
“The time and frequency of the visits depends on the location where the child is staying. This
selection is partly obliged, because | have to visit the detention centre once a week.
Sometimes it is more useful and necessary to visit a foster family.”(NG1).

A foster parent and some (former) separated children we interviewed, noted that when the guardian
visits the foster child, he never speaks to the child in private. The foster parents are always included
in the conversation. The foster parent mentioned it would be better for her foster child when he
could talk in private with his guardian in order for him to feel more free to talk. It is the policy of
Nidos that guardians talk to the children in private but the interviews gave reasons to believe that
this is not put into practice by all guardians yet. Furthermore several children mentioned that they
could not contact their guardian directly. They needed to make a request with their mentor to speak

% The Dutch guardianship institution stresses that this should not be possible. The superior of the guardian gets a signal
from the Electronic Pupil File (in Dutch: Elektronisch Pupil Dossier) when it has taken too long for the visits to take place.
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to their guardian. Some mentors forgot to talk to the guardian and it could take some time before
the child was able to see the guardian.

“To contact my guardian | have to address Nidos. | do not have a telephone number of my guardian.
According to my opinion, my guardian should give me her number and it shouldn’t be the other way
around.” (N5).

It is the policy of Nidos that guardians give their card to the separated child with contact information.
They should also have face to face contact with the separated child. The outcomes of this research
show that there are signals that this policy is not put into practice by every guardian.

Nidos is developing a confidential page on their website for the communication with and amongst
the separated children. It is recommended that the possibilities of the use of a confidential page on
the website with relevant information for the child (possibly access to the legal file, action plan etc.)
are explored.

Recommendation 4

The guardian ensures that the separated child has the possibility to contact the guardian directly
and privately. Next to face to face conversations it is recommended to give the child contact
information in order to communicate in different ways (email etc.) This corresponds with the right
to information, participation and the right to privacy (article, 12, 13 and 16 CRC).

6.7 Remuneration of guardians

Guardians are employed by Nidos and the guardianship institution is paid by the Ministry for Youth
and Families but the guardianship of separated children is represented in the policy of the Ministry of
Justice.” Nidos is a foundation with independent board members.

NMGKS bSOGKSNI I YRa 3Idzr NRA I YA thd eNdof 20d9, 165 gBaRliand\v@odz@ Sy A £ S
at Nidos. *® The inspection for the Youth Protection supervises Nidos, its institutions and its

guardians. All guardians interviewed during this research, are of the opinion that it is important that

a guardian is a paid professional. For the separated children this question was too difficult to answer.

Most of them did not seem to have an opinion about this.

As a youth protector a Nidos guardian is covered by the Youth care CLA (collective labour

agreement). By this CLA a youth protector earns a minimum of 2,512 euro gross. With deduction of

taxes this salary amounts around 1,700 euros net. Whenever a guardian is doing some special

activities, the financial costs can be reimbursed at the foundation.

7 Tin Verstegen & Jan Murk, Towards a European Network of Guardianship Institutions, ENGI-rapport, Amsterdam 2010, p.
47.
%8 Nidos Annual Report 2009, p. 35.
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Corn standards Bar gaardians of mpacatad  alolives

A guardian is a professional juvenile protector with a bachelor degree as a social worker and a
caseload on a fulltime base of 24 pupils.

Tasks:
I To provide the separated child with information;
f  To have an intake with the separated child;
I Responsible for admission to a school and to guard the progress the minor is making;
I Todraw an action plan together with the separated child;
I To act as a case manager by establishing a good communication with the third parties

involved with the care and upbringing of the separated child;
I To organize the reception in foster families for separated children younger than twelve

years of age;
To accompany the minor to legal events when needed;

9 To offer the minor guidance during his stay in the Netherlands.

-

6.8  Sleepless nights

In answering our question about sleepless nights all but one guardian declared they take home issues
from work. Most of the guardians state that they had more troubles with this during the first years of
their employment.

“Sometimes | do take it home. But | have enough people to whom | can talk about it. | search
my own people to talk to.” (NG4).

Good Practice
Peer meetings are organized at regional offices. An expert in behavioral aspects is present during these
meetings. The group discusses a problem introduced by a guardian. The guardian receives input from

colleagues and can communicate his or her worries. This supports the guardian in his or her job and
ability to cope with the different responsibilities (article 18 CRC).

From the interviews it appeared that some guardians have to search for discussion on their own
initiative.

"For peering there is more space nowadays but it is not facilitated. You have to organize it on
your own."(NG5).
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6.9 The qualifications of a guardian depending on the location

It seems the level of contact with the minors and their needs differ depending on the location where
the minors are staying. The needs of a minor in a foster family are not quite the same as the needs of
those living in a detention facility. Guardians try to respond to these different situations.

“My pupils are staying at different locations. My work approach differs depending on the location
where | work. It also depends per location how you are treated as a guardian by for example the COA
and mentors.” (NG7).

“You really need different skills as a guardian depending on the location where you are working. | first
worked in small living units. Now | work on a campus.” (NG4).

Guardians working at the Application Centre at Schiphol Airport need to make an assessment of the
separated child within one hour. This also requires specific skills in relation to communication and
knowledge on for example trafficking. At Schiphol Airport the guardians make an assessment if there
are indications that the child is trafficked and needs to be placed in a protected shelter.

From the interviews the researchers learned that the required qualifications differ significantly
depending on the location where the separated children are staying. At this moment all guardians
are expected to have the same qualifications. The guardians specialize in practice in their work at a
certain location. When no specialization of guardians takes place a lot of qualifications are required
for guardians. This is why they need to be supported as much as possible via training and legal
specialists supporting the guardians on specific cases. When knowledge is not available the
collaboration with other organizations need to be explored.

Good Practice

The guardians at Schiphol Airport receive information on countrie

of origin from conferences and cultural mediators. Other organizations are approached to provide the
guardians with information on specific topics (for instance trafficking). This gives the guardians a better

(cultural) awareness. Furthermore every day a new day coordinator is assigned. This rotating
responsibility keeps all the guardians focused and sharp. This is in line with the obligation to support
legal guardians in the performance of their responsibilities (article 18 CRC) and the obligation to
protect the child against trafficking and all forms of exploitation (article 35 and 36 CRC).
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6.10 The qualifications of a guardian in relation to return

In 2004 research was conducted about guidance in the case of return of separated children.” As to

guardians this research states that guardians should not hesitate in talking about return with the

minor. If the child is guided in a realistic way, the child will develop a more positive attitude towards

return. When a guardian discovers that the child experiences some difficulties, he has to try to name

YR a2t @S GKSY® @ dFt1Ay3a Fo2dzi GKS O2dzyiNE
working towards clear goals, a safe climate can be established. Nidos has, in collaboration with other
organizations, written a policy paper on their views toward return.'®

Nidos takes the view that it is best for a child to grow up in its own country, with its own family.
However, it must be possible for children to flee their country and find protection in Europe if their
development is under serious threat, for example due to war situations, but also in the case of abuse.
The longer the young person stayed in the Netherlands - and the more so if this is accompanied by
limited opportunities for individual development -, the more difficult it will also be for the young
person to be enterprising in making a renewed start in the country of origin. The reverse also applies:
the more the young person developed in his or her period in the Netherlands and received relevant
training and education, the larger the chance is that return will be successful.

Nidos has joined the 'Sustainable Return ProgramY' S Q y S 62 NJ I ( 2ibesiikkitBeNI ¢ A (i K

Central Agency for the Reception of Asylum Seekers, the Dutch Council for Refugees, Healthnet TPO
and IOM. The main objective is that it results in sustainable return with perspective. An essential
condition to achieve voluntary return of the child is the commitment of the child. The following key
conditions are essential to realize this commitment:

- trust in system: The procedure must be transparent to the child and a decision is only taken after a
child has found some rest, has received extensive opportunity to understand who it can trust and
which information must be brought forward in order to achieve a decision desired by the child.

- Trust in protection of the interest of the child: a young person must feel protected. The
circumstances in which a child is received are also important. No large-scale reception in asylum
seekers centres, therefore, but small-scale reception carried out by professionals of Youth Care, who
know how to counsel a child that struggles with disintegration and must make new choices.

- Clarity in respect of the perspective: Proceedings should therefore be completed within a year,
including complete handling of the appeal, and, at any rate, definitely within two years. Then the
return of the child should have been realised within one year at the most. For children under twelve
years, in accordance with insights in Youth Care about the development conditions of young children,
a final return decision and implementation should have been realised within a year.

9 Fortuin, W., Lenteren van, C., Smitt, H. & Taekema, A., Opvang met perspectief. Onderzoek naar de begeleiding en
opvang van alleenstaande minderjarige asielzoekers (AMA’s) met het perspectief terugkeer in kleine wooneenheden
(KWE’s). Onderzoek in opdracht van Nidos, uitgevoerd door Collegio.

100 g http://www.nidos.nl/Terugkeer/~/media/Brief%20Terugkeervisie.ashx.
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- Empowerment: Education, from arrival, suitable to the perspective of the child. The child is involved
in the educational possibilities offered by the school (demand-oriented, in particular practical skills)).
To return holding its head high is very important to a child that wishes to have something to offer to

those who sent the child.

- Individual approach: An individual approach is a condition for a child to have confidence in the plans
that are made.

- Case management: The guardian is the case manager for the individual child in respect of its

development and well-being. After the decision that a young person must leave the country, a case

manager of the Repatriation and Departure Service (R&DT) is involved. The case manager of R&DT

formulates an action plan with tasks for all the people involved in the repatriation of the child, such

as the guardian, the child, IOM, the case manager himself or herself, etc. It must be done in a short

time, because the child must know what its perspective is and must be able to work towards it. This

is a very delicate process due to the difficulty to check the information in the country of origin and to

examine if the reception offered is really adequate. Adequate receptionisnotd I 6 dzA f RAYy 3£ X |y
G2NLIKIF Yyl 3Sé¢ 2N 2dzald aFlFYAfeéd tI NByda FyR FlYAfe@
child knowingly. In that case, alternatives must be examined. A return plan will therefore be made

with the commitment of the child. The plan must be made in a short time, whereas the

implementation of the plan may then require time. To be able to realise a plan that is sustainable it is

very important to have the right and up-to-date information about the situation in the country of

return. Children often have a different image of situations. Moreover, the image of the moment

when they left still exists. Meanwhile the situation in the country of origin may have changed and a

proper image requires correct information from trustworthy persons. There should be a support

centre in that country, therefore, that cooperates with the case manager and the guardian during the

realisation of the plan. If the child arrives in its country, this centre should be able to give the child

the support it needs to find its own way and realise its plan.

The role of the guardian in relation to return does not seem to be clear in practice yet. The guardians
often do not know what happened to the children once they returned. It is difficult to convince
children that return is in their best interest when no individual assessment is made by the migration
authorities and the guardians have little information about the countries of origin. The interviewed
guardians mentioned that they did not want to be involved in the decision making process.

“I don't believe it is necessary to give a guardian a voice in case of return. A guardian needs to
stay independent and when he is participating in the legal decision making process, he will
lose this independency.” (NG1).

“You can only convince a child to return when he or she is in a bad situation here. The child
has to be willing to go. As a guardian you have no clue what is going to happen to the child
when he or she returns. | miss that information.” (NG3).
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“I think it is important that you do not approach the possibility of return as a negative option
to a child. You need to stay positive and inform and support the child for whom it is safe to
return.” (NG11).

It is questionable if the guardians should not have a role in the decision making process. The
guardians can work independently from the migration authority but they do have to have an opinion
as a guardian about a durable solution for the child. They need to speak up on behalf of the child.
Informing, advising and collaborating with migration authorities is essential to make sure you defend
the best interest of the child as a guardian and work on a durable solution for the specific child.
Guardians should be informed about the situation in a country (for example by an employee from
IOM and Beyond Borders). The situation of separated children who did return to their country of
origin should be monitored and communication should be improved between IOM and the guardians
in the Netherlands about this. On national level the role and responsibilities of the guardian in
relation to return should be harmonized.

Good Practice

From a guardian working with children of drug smugglers at Schiphol Airport the researchers
learned that there is a good methodology in relation to return of these children. When the children
only have family members in their country of origin the local authorities and embassy are
contacted. The guardian of Nidos writes an extensive report about the situation and family in the

country of origin. Sometimes guardians join the children when they return to their country of
origin. When there is any doubt that it is not in the best interest of the child to reunite with family
members the child is not returned. This procedure seems to offer better guarantees in the best
interest of the child than the current return procedure for separated children. It is recommended to
investigate if the same procedure can apply for separated children.

With reference to this Good Practice all guardians of separated children should be given the chance
to get into contact with local organizations in countries of origin to exchange information.

Recommendation 5

The guardian ensures to be informed about the situation in the country of origin and the guardian
RSTSyYyRa (KS OKAfRQa o060Said AyaSNBad Ay GKS
solution for the child (article 3, 6, 20 CRC).
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6.11 Responsibilities of the guardian when the child turns 18
As mentioned before a lot changes when a separated child turns eighteen. For some children this
means their regular residence permit is revoked and for all children it means that the guardian of

Nidos is not responsible for the child anymore. Some of the guardians are aware of the impact of this
0A3 OKIFIy3aS Ay (GKS OKAfRNByQa fATSo®

“Minors do find it hard to believe that every form of care stops after they reach the age of 18
years. As a guardian | also experience the difficulty about it, but | do try to explain
them.”(NG4).

In the Netherlands a guardian stops having custody of the child when the child turns eighteen,
because the child reaches majority according to Dutch Law. This means a guardian is no longer
responsible for the child from the moment he turns eighteen. In practice it sometimes appears not to
be so easy. Some of the guardians interviewed do try to stay in contact with some of the former
minors.

Guardianship for separated children as well as Dutch children always ends when the child turns
eighteen. In the past however Nidos could continue to offer assistance to former separated children.
This policy changed and guardians were not financed to continue the assistance and support to
separated children after they turned eighteen. For Dutch children in need of Youth Care it is still
possible for guardians to give assistance to the child after they turn eighteen despite the fact that
guardianship has officially ended. This distinction between Dutch youngsters and former separated
children is a violation of the non-discrimination principle.

A lot of former separated children end up undocumented without residence papers in the

Netherlands. It is a waste of resources that other people from other organizations (like the
WWIISNELISOGABS LINRP2SOGQUO ySSR (G2 adGFNI 3ISGadAay3a I Ol
a lot of knowledge concerning the childQ & K dndthesd¥skility to guide him towards a durable

solution.

It is therefore recommended that the guardians of Nidos are financed to offer assistance to former
separated children when no durable solution is found prior to the child turning eighteen years old.
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6.12 What makes a guardian proud?

Most guardians interviewed could mention situations that they were proud of. Guardians mentioned
that they sometimes meet former separated children who they guided during their minority. The
guardians find it rewarding to see these children ended up well. They are proud that the organization
does not have waiting lists for children and that they manage to defy bureaucracy. For example: one
school mentioned that they could not register a separated child because he did not have the
required documents. The guardian did manage to register the separated child at the school by
focusing and defending the right to education of the child. Another guardian gave the following
example:

“At an earlier stage | was the guardian of some boys from a living group. It was a new living
group, and the boys came from a ‘waiting location’. Those locations were developed in the
time the inflow of asylum seekers was too big for the available capacity of the COA. During
the stay at the waiting locations, children did not receive any form of education. They were
told they would get education at the living group. But the living group where | was a guardian
didn’t facilitate the possibility to go to school. It appeared the organization had made
appointments with the municipality. The boys would only stay in the location for three
months. During those months it wasn’t required to register them at a school. With permission
from my boss | made sure that within a week the children were moved to another place
where they could attend school.” (NG4).

6.13 If a guardian were a separated child

The researchers asked the guardians what they would need from their guardian if they would be a
separated child in order to find out what they find the most important qualifications of a guardians.
The guardians mentioned the following:

“A reliable tutor, keeping your promises and being transparent. An honest person who
outlines the possibilities. And a positive guardian who is friendly and kind. | would need
somebody who does something extra sometimes.” (NG4)

“I would like clarity and would like to know how the guardian can help me. He should provide
good education and a fine residence place. | would also want a reliable guardian, to whom |
sometimes could talk properly.” (NG5)

“I think it is important guardians are clear about their position and they need to clarify the
legal proceedings. | also believe that much explanation is important. The youngster has so
many people and organizations around him.” (NG8).

Other guardians mentioned the need to feel the sincere involvement of the guardian. Respect and
reliability of the guardian were mentioned often. Another guardian mentioned that the children
often lack love and attention which she would find very important as a child.
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6.14 Conclusion

Nidos has developed a methodology for guardians to work in the best interest of the child via an
action plan compiled by the guardian and the separated child. In practice this methodology does not
seem to be enrolled completely yet. It is interesting to evaluate the role of the work coach at one of
the regional offices who can support the guardians with the implementation of the methodology.
The right to information and participation of the separated child should be the key factor in
compiling the action plans. From the interviews with the separated children there are signals that the
participation of the child in relation to his or her action plan needs improvement. Some mentors
work on a different plan of action and do not know in which way their plan is implemented in the
plan of action of the guardian and his pupil. The communication between guardians and mentors can
therefore be improved.

Guardians have developed innovative ideas to communicate with the child during the first contact. It
is recommended to share these good practices and develop materials which all guardians can use to
inform the child.

Guardians need to work in a complex and fluctuating working environment and they need to do a lot
of work in little time. The caseload of a guardian should fluctuate depending on the tasks of a
guardian and should in general be decreased in order for the guardians to fulfill their tasks.

The most important conclusion from the interviews with the guardians is that there is a knowledge

gap for guardians in relation to legislation and knowledge concerning the countries of origin of the

children. Furthermore special attention should be given to the different qualifications guardians

require depending on the location where the child is staying. It is recommended that the education

of guardians pays more attention to these aspects (by specializing the programme Wt N2 FS&aaA 2yl f A
,2dziK / F NBQ T2NJ b A Riggihe guardialis BydiGng l&gal spdciyfids oriispletiflc J2

topics.

Harmonization of the role of the guardian in relation to legal aspects, working on a durable solution
for the child and the role of the guardian in relation to return to the country of origin is required. At
this moment guardians see their role differently when it comes to these subjects.

With the suggested recommendations and good practices derived from the interviews with the
guardians, the standard is set high to improve the qualifications of the guardians in the Netherlands.
Guardians in the Netherlands have a lot to be proud of. However improvement of the qualifications,
harmonization of the work and support of the guardians is necessary to protect separated children in
a complex political and legal context.
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7. Separated children in the Netherlands

Figures provided by the Central Organization for reception of Asylum seekers (the COA) show an
inflow of separated children in 2007 of 658 separated children , in 2008, 739 children and in 2009,
1,039 separated children. ® This number is 7% of the total inflow of asylum seekers (15,319) in the
Netherlands. Most separated children seeking asylum in the Netherlands come from Somalia,
Afghanistan or Iraq.

Figure 2: Percentage of asylum applications separated children in relation to countries of origin in 2009.

country of origin

B Somalié

B Afghanistan
M Irak

B Guinee

| Chili

m Nigeria

Overig

Source: Immigration and Naturalization Service (IND)

Almost every separated child entering the Netherlands claims asylum, according to the different
figures published by the IND, Nidos and other organizations.

7.1  Motivation for migration

The Research and Documentation Centre (WODC) researched the motivations of migrants. These
motives included: having to flee after having been abused, through armed conflict situations,
because they try to avoid being placed in prison or when they fled because of forced marriages.®
We have not asked all the interviewees why they came to the Netherlands. In some cases it seemed
to be a sensitive question and it was not a specific research question for this project.

101 See: http://www.coa.nl/NED/website/page.asp?menuid=101.

102 Immigratie en Naturalisatiedienst, EMN-studie, Alleenstaande Minderjarige Vreemdelingen in Nederland, februari 2010,
p. 55.
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However some children mentioned:

7.2

“l would never have flown from Iraq if | had a nice life there. | wouldn’t be in the Netherlands,
if I had lived a happy life there.” (N3).

“I come from Iraq. My mother died and my father has a new family. My stepmother abused
me and my father doesn’t want me anymore. | have got some family in Germany and | was
travelling towards them. | was in a bus from France to Germany and in the Netherlands there
was a checkpoint and | had no documents or passport. | needed to get out of the bus and |
was moved to Schiphol airport. | didn’t know | was in the Netherlands at that time. | asked
someone where | was going to. He reacted mocking me and saying ‘we will not bring you to a
five star hotel’. When | met my lawyer he asked me if | wanted to apply for asylum. | told him
‘No’ because | wanted to go to Germany to my family. But then my lawyer told me that |
would be detained for a long time if | didn’t apply for asylum. Out of fear of the detention |
asked for asylum. After my stay at the airport Schiphol, | was moved to another centre for 21
days (Doggershoek) and | thought that | was going to be removed to an ‘open centre’ but |
have been in detention centre ‘de Maasberg’ now for five months”. (N1, 17 year old boy,
detention facility).

Separated children about safety

The level of safety the child experiences depends on the location where the child is staying and

depends on the fact if a child is in possession of a residence permit. The children without a permit

often were afraid of the police.

“We are afraid for police. We are not quite relaxed when we walk at the streets.” (N3 and
N4).

“Because | do not have any identity papers, | try not to meet any police. When | see any, |
walk the other way around.” (N5).

“I am happy with my foster mum, where | live now. But | find it difficult to trust people.
Nowadays | still prefer to stay indoors.”(N2)

“I do not feel safe in detention. | feel that | am getting sick here. | am getting crazy and have
tried to commit suicide. | thought about it three times but | did it once. | also feel physically ill.
The food is always the same; rice or potatoes. | have no one to talk to”(N1).

“I guess | feel safe at the campus. But someone did try to put his room on fire a while ago”
(N13).
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Good practice
There is a helpline foster families can call when a separated child is arrested because the child cannot

show identity papers. This practice supports the right of the child not to be deprived of his or her
liberty unlawfully or arbitrarily (article 37 CRC).

One former separated child mentioned that he had a sexual relationship with a mentor at his living
group. Because there was not enough proof of the relationship the boy was transferred to another
location. This had a large impact on his feelings of safety later on.
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7.3 Shift of guardians

Research done by the social academy Utrecht in 2008 revealed that separated children often have to
deal with a change in guardians. Pregnancy, movements and job changes are the leading reasons for
this.'®

The children we interviewed for this project in 2010 also mentioned that shifts of guardians take

place a lot.

“I have had five guardians. The first one was a man, | did not like him at all. The second one was
a woman and | liked her a lot. But she got pregnant and | got a new one. This one stayed for a
very short time. After her two others came and the last one of them was a very nice woman, who
helped me a lot.”(N2).

“Now we have our guardian already for a long time, but before the woman we have now, we
have had several guardians. She has had three guardians and we had four guardians, Because we
lived in different locations in the beginning, the number is not the same.” (N6, N7 and N8).

“I have had three guardians. The one that | have right now is the best one because she is reliable.
I had a different guardian when | had my first interview with the immigration authorities. | had
the feeling that the employee of the migration authorities did not believe me and asked strange
questions. | asked my guardian to be present at the next meeting because | was so irritated but
she did not come.” (N12).

It is recommended that changes of guardians are kept to a minimum and that children are prepared
and informed when changes do take place. This corresponds to the right to a continuous
development (article 6 CRC).

Because the inflow of separated children does not fluctuate as much as it did in the past, the
guardianship organization Nidos is better able to keep the shifts of guardians to a minimum.

103 Onderzoeksgroep van de Hogeschool Utrecht, “Mijn Nidos”,Utrecht: 2008, p 26.
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7.4  Legal knowledge of separated children
In her research Karin Kloosterboer names several bottlenecks in relation to the housing and

192 One of the main bottlenecks is the lack of sufficient

reception of children in asylum seeker centers.
information about their own situation. Because of this they do not know what the possibilities are in

their situation. This puts the right to participation under pressure (article 12 CRC). Children are not

Sttt g1 NB 2F GKS RAFFSNBYUG | LI A Ol @b&frSdahdS I dzf | (1 A 2

uncertain.'®®

Most of the interviewed separated children did not have any clue in what kind of procedure they
were in. Not all children had a copy of their file.
“I was send from pillar to post. Also they send me away often. Nobody answers my questions.
Since a year | am waiting for an answer. My lawyer also doesn’t know anything. He can’t do
much and is waiting. Now | am older than 18 years and | have to return.” (N3).

“I do know who my lawyer is, but | have never seen her. She is busy and has been abroad for a
long time. The previous lawyer has visited me once, in a timescale of seven years. | am not in
the possession of a copy of my file. But | was allowed to take a look in my file once.” (N5, 17
years old).

“Nobody told me anything at the beginning. Even the nice guardian responsible for my
transfer to my current foster mum, didn’t explain to me in which procedures | was.” (N2).

“I know a little bit in what procedure I’'m in, I’'m not sure if it is an asylum procedure because
I’m in danger. | do have my own file. Sometimes my mentor accompanies me to the lawyer,
but | haven’t seen my lawyer for three months now.” (N6).

“We have all three the same lawyer but we do not know his name.” (N6, N7 and N8).

It is important that children are informed about their legal situation. Not only does this determine if
they need to prepare for integration in the Netherlands, return to their country of origin or a life as
an undocumented person but it also puts their right to participation under pressure. Information is a
prerequisite to participate in your own life and future prospects.

It is recommended that guardians receive information material in multiple languages with a child
friendly explanation of the different procedures in the Netherlands and actors involved with the
child. This corresponds to the right to information (article 13 and 17 CRC).

104 Kloosterboer, K., Kind in het centrum: Kinderrechten in asielzoekerscentra, UNICEF, Stichting Kinderpostzegels NL & COA,

June 2009.
105 Kloosterboer, K., Kind in het centrum: Kinderrechten in asielzoekerscentra, UNICEF, Stichting Kinderpostzegels NL & COA,
June 2009.
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Nidos has developed (in close cooperation with separated children)the W[ A ¥S 0221 Qd ¢ KA a ¢
contains of two parts. In one part information on guardianship, the asylum procedure en subjects in

relation to the daily life in the Netherlands is provided. In the second part of the book children can

write down their own ideas and experiences about their life in the Netherlands, their future

perspectiveandmem2 NA S& FNRY GKSANI O2dzyiNBE 2F 2NRAIAY D ¢ KA
information to the separated children and give them a possibility to express themselves.

It is therefore not said that the guardians do not inform the separated children about their legal
procedure but all children interviewed were not able to reproduce this information. The information
RAR y20 Waiayl AyQo

“I do not think | received enough information about my procedure. You forget a lot of things
that you are being told because so much is going on. | believe | received a brochure at the
beginning but | do not know my rights.” (N11).

Recommendation 6

The guardian ensures that the separated child understands who the lawyer is, which residence
permit is requested and what the status is of the procedure. Furthermore the guardian ensures that
the (older) children have a copy of their own file. This corresponds to the right to access to
information (article 17 CRC).
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7.5 Separated children about the qualifications of a guardian

“A guardian should help me to arrange some stuff for me: subscriptions, signatures when
needed, school, bills,... They should talk with me, and listen more to my needs. | received my
file after | turned eighteen. | read things in my file, that do not correspond with my
statements. One of the guardians made me sign a bunch of declarations and statements, but
as | can read in my files now, | really did not understand what | was signing. | think people
should have explained things more clearly to me. A guardian should ask more about the
situation in a foster family. As a guardian you should make more time available to talk with
the children. When a guardian came to the place of my first foster family where I lived, he or
she just asked how | was doing. So when | said yes, he or she thought everything was ok. But
my foster parents were also present at the table during this conversation. A guardian should
make clear to a child that everything said between him/her and the child, is not
communicated to the foster parents.”(N2).

¢ KS NB &SI NIbrém 2008 1y thdrdsdargh&roup of the University of Applied Sciences
Utrecht commissioned by Nidos focused on experiences of separated children with their
guardians.’®

One of the main questions in this research was: ‘What is the meaning of a guardian for the
unaccompanied minor asylum-seeker?’. The separated children were asked in chat-sessions to write
down their own stories. But eventually the contacts differed a lot and the ways of achieving all
stories were different.

In general the separated children were positive about their guardian, their support and the bond of
trust they achieved. However, the minors did feel uncomfortable about complaining to their
guardian. Next to this the minors would like to have more face-to-face contacts with their guardians
and a more stabilized relationship with their guardian instead of a continuously changing of
guardians. Minors suggested it would be better if they got more emotional support from their
guardians.'”’ A guardian should be more like a parent figure in the eyes of those minors. It is hard for
the minors to understand the juridical role of a guardian. In general they thought the job done by
Nidos was of great importance, because the minors had perspectives for their future under the
guidance of Nidos.'®

%) 2385580K22f ! GNBOKGS darcy bAR2&a¢Y SSy 2y RéAMdndndetjarigfl | NJ RS
asielzoeker, June 2008, p. 6-7.
W1 2385580K22f ! GNBOKGS darcy bAR2&¢Y SSy 2y R&AMdndndetjarigfl | NJ RS
asielzoeker, June 2008, p. 45.
M 23830K22f ! GNBOKGSZ darey bARZEAEY VOdsaebnaBeyhRdadd n@nbetjarigb | | NJ RS
asielzoeker, June 2008, p. 6-7.
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In the upcoming paragraphs we will discuss what separated children had to say during the interviews
the researchers conducted in 2010 about the role and responsibilities of the guardians in relation to
return, separated children turning eighteen, doing fun things with the guardian and the guardian as a
trust person. Furthermore separated children give suggestions in this report concerning the
qualifications a guardian needs in order to do a good job.

7.5.1 Separated children about the role of the guardian in relation to return

It was difficult to talk with separated children about a possible return to the country of origin and
what they would need from their guardian. There was a child who mentioned that he would have
wanted to return to his country of origin when the Red Cross would have found his mother years
ago. Now he is staying in the Netherlands for more than ten years and he is fully integrated in the
Dutch society. He does not want to return anymore. In his own words:

“Since | am in the Netherlands | haven't seen my family. The Red Cross helped me trying to
locate them but it didn't work out. Years ago | was willing to return if they could locate my
mother but now they didn't locate her and | am living here all ready for a long time, | don't
want to return. | don't speak the language any more. When my father and I left for the
Netherlands, my mother delivered a baby. | wouldn’t know how the baby looks like. My
guardian doesn't know anything about my country of origin.” (N5, 17, foster family).

Most of the children we spoke to did not want to return because they had lost the connection with
their country of origin. Some children did not speak the language anymore or did not have contact

with people from that country.
This is what former separated children mentioned:

“In Guinea the people speak French. If | have to go back there, | would not know anybody.
And | have no clue how things work there. | would be a different person there and the people
there would think ‘you don’t belong here.” ‘But I think it is not easy for a guardian to tell and
inform a child about his return. Actually, nobody should inform you how it is, because it is very
different to be in such a country, even though you can find a lot of information on the
internet. Children who have to return, don’t speak the language. In Africa there is no such
organization as ‘the Refugee Council’. So if you need help, you would have to search for it very
hard, therefore it is necessary that somebody joins you.”(N2).

“I don’t want to go to Iraq anymore. The IND asks why | do not want to go back and that
there are others that leave freely. That those people have no problem with return. But | have
problems in my country of origin and this is the reason | can’t go back. A lot of you don’t know
anything about the danger there. They tell to go to a quiet region. But they think to easily
that things are becoming quiet there.” (N3).
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The need to receive guarantees in relation to safety was mentioned often by separated children as a
prerequisite to return. They are afraid to go back and stated that they did not go to Europe for fun.

“I think the government should provide guarantees to children that they are safe when they
return. The guardians need to know more about the country of origin. | think you search for
more country information when you are going on a holiday than when you decide to send me
back. | do not think you would dare to go to the place that they want to send me.” (N12).

“Every story is different. Sometimes it is better to return. But when it would cost you your life
the guardian should support the children and make sure that the children are not send back.
Some children are killing themselves when they know they have to return. That is very bad.
Someone at the campus tried to put his room on fire. A guardian should check the story of the
separated child. The guardian knows more than the IND. The guardian can see inside of you,
the lawyer and the IND cannot.” (N13).

CNRY | OKAfRNByQa NAIKGa LISNALISOGAGS AlG Aa Saasy

informed about what is going to happen to the child once he returns; Is the child going to be safe in
the country of origin? Are arrangements met with family members? How does the reintegration plan
looks like? When this essential information about the situation in the country of origin is not
available the guardian should not approve with the return of the child.

Recommendation 7
The guardian ensures that a return of the separated child to the country of origin is safe. If not, the

guardian should advocate not to return the child until safety guarantees can be given.

Guardians should have contact with organizations in the country of origin that can provide information
about the situation of the children once they return. When this information is not available a guardian
should not approve the return of the child. This corresponds to the right to special protection of
separated children (article 20 CRC).

Furthermore it is recommended that guardians are given the facilities to monitor the situation in the
country of origin once the separated child has returned. In this way the guardian receives more
information about the return process and on how children are coping once they returned. They can
use this information and the experiences of children who did return to inform other separated

children.

It was mentioned by multiple children that people in the Netherlands do not understand the
situation in their country of origin. Only people in the country of origin can inform them on the
current situation in the country of origin. Information provided by guardians should therefore focus
on network organizations and contact information from children in the countries of origin.
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“I never talk to my guardian about Angola. Maybe he should know a little bit more about the
country because he needs to understand where | am coming from and what is going on there.
I also think guardians sometimes need to join children who need to return. After all the child is

his responsibility.” (N9).

It is recommended that children in the country of origin have contact with separated children in the
Netherlands. The Beyond Borders project can provide a network for these children (via their
website). This is in line with the right to information (article 13 and 17 CRC).

Furthermore the researchers spoke to a foster parent who felt that she needed to arrange the return

of her foster child all by herself.

“l am a foster parent. Several children were taken in by my husband and me. Now we have
taken in a boy, who will be eighteen soon, and he comes from Sri Lanka. It’s clear the boy has
to return. But even when he returns, he is not getting any escort. And | think he should get
some escort and help in relation to his return. Now we have to figure out everything ourselves
as foster parents. In our situation we alone prepare him on his return. This is a difficult job.
We are saving money for the boy, so he will be able to live there. Also we try to establish
some relations there, so the boy will have a social network and can count on a ‘proper’
reception. We would also need help with the aftercare.” (NA1).

Recommendation 8
Guardians should guide and inform foster parents in relation to return and deliver after care to the

foster parents when children returned to their country of origin.

7.5.2 The guardian as a trust person?

According to a former mentor the children saw their mentor as a sister and their guardian as their
mother. This was not reflected in most of the interviews the researchers had with separated children
during this project. Most children go to a mentor, foster family or friends when they need to confide
with someone. These are the people they see more often. The children did realize that they needed
to go to their guardian for important things (legal procedures etc).

“Sometimes my guardian and | could talk quite nice. Sometimes we did not. It depended on
which guardian | had. | don’t trust people soon.”(N2).

“When | have problems | never turn to my guardian but | talk to friends or my foster

parents.”(N5).

“When we have problems we talk with each other or with friends. If necessary we talk to our
mentor.” (N6, N7 and N8).
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“I have had a nice guardian. He was a good man. He made sure a translator was present, he
did things at once. Also whenever needed he came with the lawyer. But | didn’t trust him, not
because he wasn’t nice but because | have no faith in people at all. It was not necessary for
my guardian to help me. He took care of the signatures, the IND... It was my mentor who
asked how my day at school was.” (N3)

One separated child mentioned that he trusted his guardian very much. When he received bad news
about his family in Afghanistan his guardian came to see him immediately. Even though it was nine
200t 201 AY (K She gugr$ayf Hag/aJoeof creditiwBhNim.(5Hé helier spoke to
anyone about things that he told her confidentially.

It is important the guardian ensures the separated child has a person to confide with and that the
separated child does have the feeling he can talk to the guardian confidentially. This is important in
order for the guardian to have a clear picture about the situation of the child and to built on a
durable solution together with the child. This corresponds to the right to development and the right
to privacy (article 6 and 16 CRC).

7.5.3 Doing fun things with a guardian

Remarkably most separated children mentioned that they did not want to do fun things with their

guardian.

“To do fun things, we can asks the mentor. A guardian doesn’t need to do that.” (N6, N7 and
N8).

“It would only be nice to do some fun things as a distraction. However a guardian should
mainly do what is important and do what he told me.”(N5).

“To do fun things wouldn’t have to belong to the guardians tasks, but establish that fun
things can happen should belong to it.€ (NA1, foster parent).

To build a bond with a child, there has to be more than a formal contact between a guardian and a
separated child. Every guardian we spoke to, agreed. But they have just little time and all the formal
GKAy3a ySSR (G2 06S RA&aOdzAaaSR Ay (GKA&a GAYSO
and do some fun things. Possibly there is a connection in the current answers of the separated
children in relation to the fact that they do not think their guardian is responsible to do fun things
but they also do not see their guardian as a trust person. The separated children who see their
guardian as a trust person mentioned situations where there guardians devoted special time to them
(after working hours or having dinner at a location outside the reception facility).
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Recommendation 10

The guardian should make sure, as a case manager, that the child does fun things but it should not
be the guardian the child needs to turn to for fun things. The guardian needs to look at the network
of the child and make sure that the child has the support he or she needs. This corresponds to the
right to leisure, play and recreational activities (article 31 CRC).

7.5.4 Separated children about turning 18 and the role of the guardian

As mentioned before a lot changes when a minor turns eighteen. Most of the interviewed children
were aware that reaching the age of eighteen does implicate a lot of changes. They knew every form
of accompaniment would stop.

“My last guardian was a woman and when | turned eighteen she said to me: “l can’t help you
with money, but when you have a problem you can call me anytime.” (N2).

“Within six months | will turn eighteen. | do not know what will happen than. | am allowed to
finish school and | know that when | am allowed to stay in the Netherlands, | will have to take
care of myself. | have no clue which procedure will be started. | have a new lawyer but she is
on a holiday.” (N5).

“His guardian wants him to be independent from the moment he turns eighteen. But he never
speaks about the procedure that will be started then”. (Foster parent of N5).

“When | turned eighteen everything changed at once, on the same day | turned eighteen.
The guardian said: “You’re always welcome here, but | won’t be able to do anything for you.”
(N3).

“About the effects of his eighteenth birthday Nidos should provide information to our pupil
and his foster parents. The boy needs good guidance”. (NA1, foster parent).

The separated children were aware that the support from Nidos would stop when they turned
eighteen. The children without a residence permit however had a lot of uncertainties about the
situation once they turned eighteen; Can | go to school or work? Where should | live? What is the
status of my legal procedures? Etc.
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One boy suggested that there should be a role for the guardian after the child turns eighteen.

“The guardian should be able to assist some children after they turn eighteen. Not only the
children who do not have a residence permit yet. There are also children who have a
residence permit but they cannot even cook for themselves or take care of themselves. It
should be possible for the guardian to spend some hours helping these youngsters.”(N13).

As stated before in this national report is it recommended that the guardians of Nidos are financed to
offer assistance to former separated children when no durable solution is found prior to the child

turning eighteen years old.

Recommendation 11
The guardian ensures that the children are not only informed about the changes in relation to the

role of the guardian once they turn eighteen but also guarantee that the child is informed and
aware of all the other relevant changes and develop a durable solution together with the child.
This corresponds to the right to development, information and participation (article 6, 12 and 13

CROC).

Recommendation 11 is already included in the methodology of Nidos. From the interviews with the
(former) separated children we learned that in practice there is room for improvement in relation to

informing the children and raise awareness of all the other relevant changes.
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7.5.5 What would separated children do when they would become a guardian?

Separated children were asked what they would do when they would become guardians in order to
receive information about the qualifications they find important in a guardian. Most separated
children did not want to become a guardian themselves. When they would become a guardian they
would do the following:

“I do not want to become a guardian because | think it is a difficult job, you get involved in
everybody’s problems.” (N6).

“Yes | think | would become a guardian. It would not be easy, because you do have some
difficult children. It is important to offer support and to talk a lot. As a guardian you have to
make time, to explain a lot and to comfort the child that the conversations are confidential,
and not communicated to their foster parents. A child should be able to tell the guardian
everything she wants or needs to. | think my guardians needed to talk and listen more to me.
And | would have liked reading my file a lot sooner. It does not matter if a guardian has
different children, but there must not be any difference in how a guardian is involved to those
different children.” (N2).

“If I were the guardian of me, | would offer better help. For example in my search to get
contact with my sister, my guardian could have given me more aid. The guardian should have
talked to the Dutch Council for Refugees. Talking about my sister makes me sad, | want to
have her here in the Netherlands. She has no phone, and letters do not have any use. She is
20.” (N8).

“When | were a guardian | would look for legislation to get the children out of the detention
facilities. | wouldn’t drink coffee only. | would try to get the children out of there. | would
defend my pupils. My guardian doesn’t defend me.” (N1).

“As a guardian | would be sweet to the children. The children have a lot of pain.” (N3).

“As a guardian you need to feel responsible for the child. You need to build a bond of trust
with the foster family and you mustn’t push things. Don’t talk about the past all the time but
talk about the future and take your time.” (N9).

“I would like to become a guardian because | know how it feels. A guardian needs to guide
and help a child. You need to know the law en rules. You must support children with money
and listen to them. You must not be opposites but listen to the child. You must try to feel what
the child is feeling.” (N11).
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One boy mentioned that he was transferred to another location multiple times. Every time the
guardian asked for his opinion on where he wanted to be housed. He always suggested multiple
options but he was never placed at one of the reception facilities he suggested. The boy mentioned
that he did not receive a clear explanation on why his suggestions could not be accepted. He
mentioned that guardians should only ask for the opinion of the child when they are going to do
something with it. Otherwise it will only disappoint the children.

Qualifications of a guardian separated children find important are: offering support, keeping
promises, listening to the child and taking time, accessibility, guarantee conversations are
confidential, give explanation and comfort the child and having legal knowledge.
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7.6  Complaining about a guardian

Nidos constantly works on the evaluation of the work and methodology of guardians and involves
the opinions and experiences of children in this evaluation.b A R2& 2 NAI yAT $& W2 2 NR
separated children can debate about different topics. When the guardianship ends separated
children are asked to fill in a form about their experiences with the guardian. Furthermore Nidos has
started to work on an annual monitor. Thirty children, who still have a guardian, are asked about
their experiences with their guardian. This independent evaluation is not held with every child yet
and not on a regular base. It is important for the child to have the possibility to complain about a
certain situation or guardian. The information derived from a complaint procedure can help to
improve the quality of the work and it protects the child. The right to complain corresponds to article
12 CRC.

Nidos mentions the possibility to complain in a brochure. No separated child interviewed for this
project however knew where to complain if they had problems with a guardian. They stated:

“No. And I really have wanted to ask for a new one.” (N2).
“I never knew | could complain somewhere, so | never did.” (N5).

“We do not know how to complain. | suppose we have to call Nidos or ask our mentor?” (N6,
N7 & N8).

A foster parent mentions that there is a website where you can post your complaints as a foster
parent:

“We have made use of that several times. Although we don't want to have any contact with
the current guardian, we are not asking for a new one, because our pupil is turning eighteen
within six weeks.” (foster parent of N5).

Recommendation 12

Guardians should proactively inform separated children how and where to complain when they have
problems with their guardian. This corresponds to the right to information and the right to protection
(article 12 and 19 CRC).

66

——
| —

Ol



>

Closing
Protection
Gap

7.7  Other needs and rights
Different factors in the life of a child such as education, recreation, health and safety need to be case
managed by the guardian of a separated child.

7.7.1 Education

All children are covered by the Leerplichtwet'® and are obliged to go to school. Also children without
a residence permit have the right to enter school. When a child is sixteen, a partial school duty is
maintained: they have to be at school for two days a week.

From the moment an asylum seeker turns eighteen his right to education is limited. If the minor had
started an education before his eighteenth birthday, he is allowed to finish it. But if he did not, he
has no right to get an education unless he has a residence permit.

Education of the separated child is one of the main tasks of a guardian. In collaboration with the
mentor the separated child is registered at a school. The guardian also monitors school absence of
his pupil. Furthermore a guardian sometimes attends a school. But this also depends on the
reception facility. When a child resides in a foster family, it is often the foster parents who attend the
meetings at school.

During the interviews it became clear that there can be problems with children wanting to attend
school. The municipality has the obligation to guarantee the right to education after the children
have stayed in that municipality for three months. Some of the children are moved before they stay
in the municipality for three months. Because of the different movements it can happen that children
do not attend school for multiple months.

The children residing at a campus mentioned that they did not like the school they attended. They

found the level of education bad and they found the school building had similarities with a factory.
They wished to go to a school with Dutch children instead of going to school with the children from
the campus. They wanted to change environments because they did not feel happy at the campus.

Recommendation 13

Guardians should advocate for a continuous education of separated children of good quality. When
children need to move there must be guarantees that the children can attend school. This
corresponds to the right to education (article 28 CRC).

199 \wet van 30 mei 1968, houdende vaststelling Leerplichtwet 1969.
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7.7.2 Healthcare

Most of the separated children interviewed did not have any problems receiving healthcare.

One girl mentioned:

“For a little while | was afraid to go to a doctor. But as the doctor told me: | did not have to be
afraid because he is not going to tell anything to my foster family or guardian.”(N2).

A mentor mentioned:

“Sometimes Nidos could not join a child to the doctor. We did not have the capacity for it. The
result was that the children needed to go to the doctor by themselves.”(NA4, former mentor).

The children residing at a large-scale campus however did complain about the accessibility of
healthcare. One boy at the campus states:

“l find it dangerous that they are so nonchalant at the campus when it comes to healthcare.
You will only get an aspirin and you need to visit three times before they send you to a family
doctor. At one time | almost took two packs of aspirin a day. That did not work anymore. You
must bleed before they believe you. However the problems that someone has in his head are
much more dangerous than a little bit of blood.” (N13).

The guardian informs the separated child about his right to healthcare and the possibilities to
receive this healthcare (contact information family doctors etc.). The child should be able to meet
with a doctor confidentially but a guardian should join a child when he wishes so. This corresponds
to the right to privacy and the right to healthcare (article 16 and 24 CRC).
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7.8 Conclusion

Just as with the guardians the most important conclusion from the interviews with the separated
children is that the main protection gap is the lack of knowledge in relation to the legal procedure
and the durable solution for their future. The interviewed children cannot recall the information.
Because of a lack of information the right to participation is under pressure as well. The right to
participation also means having the possibility to take part in the decision-taking process as much as
possible. The right to information is important in order for the children to know if they need to work
on integration in the Netherlands or need to prepare for a life in the Netherlands as an
undocumented person or need to return to their country of origin. The right to information also
includes information about the possibilities to complain about the guardian. At this moment no child
we interviewed knew where to complain.

In relation to return the children find it important to receive information from children in the country
of origin. A guardian should be informed about the country of origin and about the living situation of
the child when he would return before the guardian gives consent for the return. The guardian
should ensure the child is not returned when there are no guarantees that the child will be safe in
the country of origin.

Qualifications of a guardian separated children find important are: offering support, keeping
promises, listening to the child and taking time, accessibility, guarantee conversations are
confidential, give explanation and comfort to the child and having legal knowledge.
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8. The qualifications of a guardian: conclusions

From the responses of the guardians and the separated children it appears that the qualifications
needed from a guardian differ depending on the following factors:

- Age of the separated child: there is a difference in the communication.

- Reception facility where the child is staying: children face different problems depending on
the facility (for instance a foster family or a detention facility).

- Residence status for the separated child or not: focus on integration or return.

Nidos has developed a methodology for guardians to work in the best interest of the child via an
action plan compiled by the guardian and the separated child. In practice it seems that this
methodology is not completely enrolled in practice yet. It is interesting to evaluate the role of the
work coach at one of the regional offices who can support the guardians with the implementation of
the methodology. The right to information and participation of the separated child should be the key
factor in compiling the action plans. From the interviews with the separated children there are
signals that the participation of the child in relation to his or her action plan needs improvement.
Some mentors work with a different plan of action and do not know in which way their plan is
implemented in the plan of action of the guardian and his pupil. The communication between
guardians and mentors can therefore be improved.

Guardians have developed innovative ideas to communicate with the child during the first contact. It
is recommended to share these good practices and develop materials which all guardians can use to
inform the child. Separated children should always be able to contact their guardian individually.

Guardians need to work in a complex and fluctuating working environment and they need to do a lot
of work in little time. The caseload of a guardian should be brought back to a maximum of eight
pupils during the first asylum application and the caseload should be decreased in general for the
other guardians in order to fulfill their tasks properly.

The most important conclusion from the interviews with the guardians is that there is a knowledge

gap for guardians in relation to legislation and knowledge concerning the countries of origin of the

children. Furthermore special attention should be given to the different qualifications guardians

require depending on the location where the child is staying. It is recommended that the education

of guardians pays more attention to these aspects (by tailoring the programme Wt NR FS&a&aA 2y | f AT 7
L 2dziK /P NBQ T2NJ bAR2a& Sp¥clalist 2o8uppbrégiardiang iRspegiic KA NA Yy 3 |
cases (like is already done for Dublin cases).

Harmonization of the role of the guardian in relation to legal aspects, working on a durable solution
for the child and the role of the guardian in relation to return to the country of origin is required. At
this moment guardians see their role differently when it comes to these subjects. Improvement of
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the qualifications, harmonization of the work and support of the guardians is necessary because of
the complexity of the work and political and legal framework.

Just as with the guardians the most important conclusion from the interviews with the separated
children is that the main protection gap is the lack of knowledge in relation to the legal procedure
and the durable solution for their future. Because of a lack of information the right to participation is
under pressure as well. The children cannot recall the information that has been provided to them in
conversations. The right to information is important in order for the children to know if they need to
work on integration in the Netherlands or need to prepare for a life in the Netherlands as an
undocumented person or need to return to their country of origin. The right to information also
includes information about the possibilities to complain about the guardian. At this moment no child
we interviewed knew where to complain.

In relation to return the children find it important to receive information from children in the country
of origin. A guardian should be informed about the country of origin and about the living situation of
the child when the child would return before the guardian gives consent for the return. The guardian
should ensure the child is not returned when there are no guarantees that the child will be safe in
the country of origin. Furthermore the guardians should be provided with facilities to monitor the
situation of separated children who did return.

Qualifications of a guardian separated children find important are: offering support, keeping
promises, listening to the child and taking time, accessibility, guarantee conversations are
confidential, give explanation and comfort the child and having legal knowledge.
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Annex 1: Question list interviews separated children
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These questions are a guideline for the interviews with the children. You do not have to ask these
questions one at a time. You can have a conversation with the child and check by the end of the
interview if you have an answer to the questions.

Start by explaining the project, your organization and potentially something about yourself.
Discuss the informed consent document and explain that everything discussed is confidential.

General information

Name and contact information:
Gender:

Date of birth:

Country of origin:

S R e

Make notes of non-verbal communication and describe the setting of the interview.

1. Can you tell me something about how your day normally looks like? What do you do?
What would you like to do?

2. Could you tell me something about your guardian (and the previous quardians you had)?
And could you give an example of a situation that your guardian handled very well?

3. Would you like to become a quardian? What would you do when you were a quardian?
(question that can be added: How would you make a separated child feel safe if you were a

guardian?)

4. Situation analysis

=

How long are you staying in the country?

9 Did you have your age assessed when you entered the country? Was a guardian present? Did
your guardian or anyone else inform you about this procedure? What are your thoughts
about the age assessment process?

9 Canyou tell me something about the location where you are staying now (detention center,
on the streets, in a foster family, living group etc.)? How do you feel about the place you are
staying at now? Who (is in) (shares?) the accommodation with you? If you had a choice,
where would you like to live right now? Have you lived in different places before reaching
the one you are staying now?

9 Do you feel safe where you are staying now? This question can also come up later when you

do not feel it is appropriate to ask this question at the beginning of the interview.
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Legal info/knowledge. What do you know about the legal procedure or your permit to stay?
Did somebody tell you what rights you are entitled to as a minor (everybody with reference
to his country)?

Do you know if something (your status) changes when you turn 18? If so, what? Whom
would you speak to about these changes?

Can you tell me something about your journey and the reasons why you came to this country?
This question is not always necessary. It can be good to get a picture of the context and

situation of the separated child. Butyou shouldnQ i I &1 ( K khdbedjndiaty afiha 2 y
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explain spontaneously how he came to the country.

Appointment of a quardian

Do you have a guardian now? How many guardians did you have?

Did you get a guardian immediately on the moment you arrived? When did you first meet
your guardian? Did you have the interviews with the immigration authorities already? Do you
remember if your guardian was always with you or if sometimes, you had to do some
interviews on your own?

Did you have a choice? Do you prefer a man or a woman? Religion? Age? And why?

Did you understand the role of the guardian when you first met him/her?

Was/is translation needed? Is it possible for you to get translation if needed? How do you
feel about communicating with a translator?

Qualifications of the guardian

What do you think a guardian should help you with?/What would you like your guardian to
do for you?

What have you been told about the guardianship institution and the tasks and
responsibilities of your guardian?

How often would you like to see you guardian? In which way is there contact (skype, phone)?
Can you reach him/her when you have a problem?

What do you know about your guardian? What would you like to know about your guardian?
Do you understand what your guardian tells you?

What do you do when you have a problem? Who would be your trust person?

Do you feel your guardian defends you? If yes, how? If no, why?

Do you feel your guardian is listening to your thoughts and feelings and that they are taken
into account in matters that concern you?

Return/reunification

Has your guardian talked to you about the situation in your country of origin? If yes, when
and how did your guardian talked to you about that?
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Does your guardian support you in your contact with your family in your country of origin? If
yes; in what way, if no: why not?

Do you know how you can search for your family?

Has a family member talked to your guardian? What feedback have you gotten from your
family and/or guardian regarding this communication?

When children return, do you think a guardian should join them? What else do you feel the
guardian should support this child with?

Other needs and rights

Education: are you going to school? What are the subjects you are taking in school? Do you
think your guardian is interested? Does he/she advise you? Does he/she attend meetings at
school?

Healthcare: have you been ill/has your guardian helped you? Did you experience difficulties
receiving healthcare?

Do you get enough to eat? What do you think of the food?

How much money do you receive? What kind of expenses can you do with this money?

Social life: do you have friends? Where are they coming from? Do you tell your guardian
anything about them? What are other thoughts you have about making friends in this
country?

Emotional support: depending on age of the child. What are things in your life that makes
you happy? What are things in your life that makes you unhappy? Whom do you discuss your
feelings with?

Do you feel secure? Can be in social life, education, residence situation etc.

If you for some reason felt unhappy about your guardian, would you know how and where to
O2YLX Ay |l o02dzi KSNkKAYK 52 @2dz GKAYy]| &2dz
one you have? What do you think would happen if you complain about your guardian?
Participation/right to be heard: Does your guardian ask for your opinion on decisions to be
made?

What kind of information would you like to receive? In what way (brochure, internet)? If you
could wish/decide, what do you think would be the best way to inform children about their
rights and the support they can get from the guardian? What type of information would
children like to know about their rights and the support they can get from the guardian?

Is there anything else you would like us to know about your experiences with your
guardian(s)? Do you have any guestions for me?
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These questions are a guideline for the interviews with the guardians. You do not have to ask these

guestions one at a time. You can have a conversation with the guardian and check by the end of the

interview if you have an answer to the questions.

Start by explaining the project, your organization and potentially something about yourself.

Discuss the informed consent document and explain that everything discussed is confidential.

Do not discuss things a child mentioned about this guardian.

General information

Name and contact information:

Gender:

Date of birth:

Country of origin:

Education, training:

How long are your working as a guardian?

Make notes of non-verbal communication and describe the setting of the interview.

Why have you become a guardian at the guardianship institution for separated children?

If you were an unaccompanied minor asylum seeker, what would you like your guardian to
do for you?

How would you describeay’ WHRABINRA I VOO Yl &86S GKAY]l 2F
appreciate as a good guardian) Which gualifications and qualities does a good guardian
need?

Could you tell me something about your organization? What training do you receive prior
to being a guardian and during your work as a guardian? Are you coached in your work by
the organization?

Introduction/Situation analysis

How would you describe the role of a guardian?

Can you tell me something about how your day/week normally looks like? What do you do?
What would you like to do? If you could choose, what part of your job would you like to
focus on? What part of your job as a guardian would you like to work less with? Is there
anything you would like to add to your role as a guardian?

What do you like most about being a guardian? What do you like least about being a
guardian?

Appointment of a guardian
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In what place/office do you normally work as a guardian? How many days per week?
What is your caseload and how do you arrange/prioritize this caseload? How do you divide
your time?/ Do you have time to accompany a child when he has an interview, court
hearing?

How many times do you meet a child?

Are you present when an age assessment takes place? What are your reflections regarding
the age assessment process? What reflections have you heard from the separated children
that you have worked with as a guardian?

At what time are you appointed as a guardian (how long does this take)? What are your
thoughts about this timing of meeting the child for the first time?

Is your organization paid for the work done in this pre-guardianship period?

How does your first meeting with a child looks like? What do you talk about? What is the
setting? What are your thoughts about this environment?

What is your role in informing the separated children about their rights and the legal
procedure? What are your reflections related to this issue? How do you make sure that a
child understands what you are telling him/her? Do you experience a lot of differences
between the level of understanding of children (when it comes to explaining the procedures
etc.). If yes, how do they differ and how do you handle them?

What do you do/ Who do you turn to when you have questions about a legal procedure of
the child?

What type of training/education/capacity building activities have you received to prepare
you for your work as a guardian? Do you feel confident about your knowledge about the
YAINI GA2Y LINE OSRdAzNB dnyihch dieks vduld poiblijle@odincrédde 3 K (1 & K
your knowledge?

Qualifications of the guardian

How would you describe your role as a guardian? Could you tell me about a situation in your
daily work as a guardian that you are proud of?

Could you tell me something about your methodology? Has it changed over the years? What
do you think is good about it? What would you do differently?

How do you assess the best interest of the child in practice? And how do you defend this best
interest ?

How do you explain to a child what your role is as a guardian?

Do you think a child cafter you explained so- understands what your role is?

Do you experience that children have different expectations of you?

Do you think a guardian is responsible for doing fun activities with a child?

How can a child reach you whenever he or she has a problem?

What do you tell children about yourself?

How do you deal with language and cultural differences? Can you tell me something about
your experiences with that?
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Do you think a guardian should be a professional? Should the guardian always be a paid
person? What are the benefits/risks of having paid/unpaid guardians?

How would you describe the communication/relation with lawyers, mentors etc? Are you in
contact on regular basis? Could you give some examples of when the cooperation with the
other professions have worked out well, and situations when it is more difficult to cooperate
with these professions?

How do you work on a bond (of trust) with the child?

Which kind of training would you attend? What would you like to learn more? How should
this training look like?

Do you think guardians need different skills on the basis of the location/facility where they
work (for example different skills for a guardian working in a detention facility or a guardian
of a child in a foster family). Why?

Do you have experiences with children leaving with unknown destination? How did you cope
with that?

Return/reunification

What do you think your role as a guardian is in relation to return? What do you think is
necessary for a successful return of a child? What is necessary for a successful family
reunification?

How and when do you discuss the possible return of the child to the country of origin? What
are common concerns, questions and comments from the separated children on these
issues?

How do you assess the situation in the countries of origin? Are you in contact with
authorities over there?What would you like to know about these countries?

Have you ever been in contact with a child after they have returned? If so, what are their
experiences.

Do children often have contact with their family (maybe in other European countries)? Do
you support this contact and how?

When children return, do you think a guardian should join them?

What changes in the legal status when a separated child turns 18 in this country? How do you
RA&A0dzaa GKAA OKIy3aS gAGK GKS OKAfRK 2KIFG Aa
you prepare a child for turning 18? What is the role of the guardian after the child turns 18?
How do you assess signs of trafficking? Are you trained to look for these signs?

Other needs and rights

Education: how do you act when a child has difficulties at school? Do you have contact with
teachers?
Healthcare: have you ever experienced difficulties receiving healthcare for the child?
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9 Social life: Do children talk easily about friends? About their daily life (school etc)? About
their history?

 How do children get information about when and where they can complain about a
guardian?

9 If you need to get support for your role as a guardian, whom do you turn to for information
and help? Do you have regular consultations with your colleagues?

9 Do you ever experience difficulties when you maybe get too involved with the child (sleeping
problems etc.)

9 Have you ever experienced a conflict of interest (for example that you needed to breach the
confidentiality). How do you deal with this?

9 Participation/right to be heard: How do you involve the child in the decision making process?

1 Do you have ideas how we can inform children about their rights and the role of the
guardian?

10. Are there any aspects of your work as a guardian for separated children that | have not
asked about, and that you think is good for me to also get information about?
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The Best Interest of the Child Model

The Best Interest of the Child (BIC) model encompasses a list of fourteen environmental conditions,
divided in family and other, societal, conditions that should be present in the rearing environment of
the child, in order to protect its development into adulthood. The best interest of the child (Article
3(1) CRC) is strongly related to article 6 (2) of the same Convention. Article 6 (2) of the convention

YSytGazya GKS {dFGSaQ NB&LRY & Adevaidprheditand livigg. ToINB G SOUG
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supportive conditions.

The conditions selected, have been derived from existing theories and from the relevant empirical
literature in the fields of developmental and educational psychology (Bartels and Heiner, 1989;
Kalverboer, Zijlstra and Knorth, 2008). For every condition of the BIC-model, articles of the CRC are
mentioned which would be offended if the condition was absent for a considerable period of time. If

theseO2 Y RAGAZ2Y A I NB LINBaSyild Ay (KS OKAf RQaffedy JANBY

on the development of the child may be expected. If not, the risk for developmental damage to the
child is considerable implying that both the articles 3(1) and 6(2) of the Convention might be
threatened as well as the other articles mentioned in relation to the particular condition.

Evidently, in individual cases the impact of such adverse environmental conditions may strongly
depend of factors that contribute to the vulnerability of the child. Rutter and Caprara (1995)
formulated a number of issues which determine the impact of environmental risks on the
development of a particular child. According to these authors, focus needs to be on the range of
effects of indirect chain reactions involved in causal processes in perpetuation of their effects,
reactions that reside in the interplay between individuals and their environments. This interactions-
perspective implies that in decisions on individual cases on the following crucial issues have to be
considered: individual differences in vulnerability; shared and non-shared environmental effects;
multiple adversities; indirect cumulative chain effects; risks and protective mechanisms; active
processing of experiences and timing of experiences (in Kalverboer, Zijlstra & Knorth, 2008).

The Best Interest of the Child (BIC)-model

A Family conditions: the present

| Physical well-being

1 Adequate physical care

l RSljdzt S LIKeaAOlt OFNB NBTFTSNE (2 -beikghyplrénd& F2NJ 0KS
caretakers. They offer the child a place to live, clothing to wear, enough food to eat and (some) personal

belongings. There is a family income to provide for all this. Besides the parents or caretakers are free of worries

I 62dzi LINPGARAY3I TF2bindiKS OKAf RQa LIKe&aAOlt ¢Sftf

CRC provisions that might be threatened if the condition is not supplied for:
Art. 19, 20, 24, 26, 27, 32, 33, 34, 37, 39.

2 Safe physical environment

A safe physical environment offers the child physical protection. This implies the absence of physical
danger in the house or neighborhood the child lives in. There are no toxics or other threats in the house or
neighborhood. The child is not threatened by abuse of any kind.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 19, 20, 23, 24, 26, 27, 32, 33, 34, 37, 39.
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Il Care and upbringing

3 Affective atmosphere

An affective atmosphere implies that the parents or caregivers of the child offer the child emotional
protection, support and understanding. There are bonds of attachment between the parent(s) or
caregiver(s) and the child. There is a relationship of mutual affection .

CRC provisions that might be threatened if the condition is not supplied for:
Art.9, 10, 19, 20, 27, 37.

4 Supporting, flexible upbringing structure, adapted to the child

A supporting, flexible upbringing structure means that the environment offers the child:

enough daily routines in his or her life; encouragement, stimulation and instructions to the child and the
requirement of realistic demands; rules and limits and instructions and an insight in the arguments for these
rules and limits and instructions; control on his or her behavior; enough space for his/her own wishes and
thoughts, enough freedom to experiment and to negotiate over what is important to him or her; no more
responsibilities than he or she is capable of to handle (in this way the child learns what the consequences are of
his/her behavior within the limits which the parents or caretakers have set).

CRC provisions that might be threatened if the condition is not supplied for:
Art. 12, 13, 14, 16, 18, 27, 37.

5 Adequate examples by parents
The parents or caretakers offer the child the opportunity to take over their behavior, values and cultural norms
which are important, now and in the future.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 9, 18, 19, 32, 33, 34, 37.

6 Interest
The parents or caretakers show interest in the activities and interests of the child and in his/her
perception of the world.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 12, 13, 14,17, 27, 31.

B Family conditions: the past and the future

7 Continuity and stability in upbringing conditions, a future perspective

The parents or caretakers care for the child and bring it up in a way that attachment bonds develop.
Basic trust is to be continued by the availability of the parents or caretakers to the child. The child
experiences a future perspective.

CRC provisions that might be threatened if the condition is not supplied for:
Art.7,8,9,10, 11, 12, 18, 20, 27.

C Societal conditions: the present
8 Safe physical wider environment
The neighborhood the child grows up in is safe, as well as the society the child lives in. Criminality,

(civil)wars, natural disasters, infectious diseases et cetera do not threaten the development of the child.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 11, 23, 24, 27, 32, 33, 34, 35, 36, 37, 38, 39.
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9 Respect
The needs, wishes, feelings and desires of the child are taken seriously by its environment and the
society the child lives in. There is no discrimination because of background, race or religion.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 2,5, 8, 12, 13, 14, 15, 16, 19, 23, 30, 37.

10 Social network
The child (and his or her family) has a supportive social network he or she can count on.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 20, 37, 31.

11 Education
The child receives a suitable education and has the opportunity to develop his/her personality and
talents

CRC provisions that might be threatened if the condition is not supplied for:
Art. 17, 28, 29, 31.

12 Contact with peers or friends
The child has opportunities to have contacts with other children in various situations suitable to his or her
perception or the world and developmental age.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 19, 31.

13 Adequate examples in society
The child is in contact with children and adults who are an example for current and future behavior and who
mediate the adaptation of important societal values and norms.

CRC provisions that might be threatened if the condition is not supplied for: Art. 17, 19, 31, 32, 33, 34, 36, 37.
D Society: the past and the future

14 Stability in life circumstances, future perspective

The environment the child is brought up in, does not change suddenly and unforeseen. There is

continuity in life circumstances. Remarkable changes are prepared for and comprehendible for the child.
Persons to identify oneself with and sources of social support are available to the child over time. The child has
ample opportunities to build up relations by language. Society offers the child chances and a future
perspective.

CRC provisions that might be threatened if the condition is not supplied for:
Art. 8,9, 10, 11, 20, 27, 30, 37, 38, 39.
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Convention on the Rights of the Child

Adopted and opened for signature, ratification and accession by General Assembly
resolution 44/25 of 20 November 1989
Entry into force 2 September 1990, in accordance with article 49

Preamble
The States Parties to the present Convention,

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations, recognition of the
inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

Bearing in mind that the peoples of the United Nations have, in the Charter, reaffirmed their faith in fundamental human
rights and in the dignity and worth of the human person, and have determined to promote social progress and better
standards of life in larger freedom,

Recognizing that the United Nations has, in the Universal Declaration of Human Rights and in the International Covenants
on Human Rights, proclaimed and agreed that everyone is entitled to all the rights and freedoms set forth therein, without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status,

Recalling that, in the Universal Declaration of Human Rights, the United Nations has proclaimed that childhood is entitled to
special care and assistance,

Convinced that the family, as the fundamental group of society and the natural environment for the growth and well-being
of all its members and particularly children, should be afforded the necessary protection and assistance so that it can fully
assume its responsibilities within the community,

Recognizing that the child, for the full and harmonious development of his or her personality, should grow up in a family
environment, in an atmosphere of happiness, love and understanding,

Considering that the child should be fully prepared to live an individual life in society, and brought up in the spirit of the
ideals proclaimed in the Charter of the United Nations, and in particular in the spirit of peace, dignity, tolerance, freedom,
equality and solidarity,

Bearing in mind that the need to extend particular care to the child has been stated in the Geneva Declaration of the Rights
of the Child of 1924 and in the Declaration of the Rights of the Child adopted by the General Assembly on 20 November
1959 and recognized in the Universal Declaration of Human Rights, in the International Covenant on Civil and Political
Rights (in particular in articles 23 and 24), in the International Covenant on Economic, Social and Cultural Rights (in
particular in article 10) and in the statutes and relevant instruments of specialized agencies and international organizations
concerned with the welfare of children,

Bearing in mind that, as indicated in the Declaration of the Rights of the Child, "the child, by reason of his physical and
mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth",

Recalling the provisions of the Declaration on Social and Legal Principles relating to the Protection and Welfare of Children,
with Special Reference to Foster Placement and Adoption Nationally and Internationally; the United Nations Standard
Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules); and the Declaration on the Protection of
Women and Children in Emergency and Armed Conflict, Recognizing that, in all countries in the world, there are children
living in exceptionally difficult conditions, and that such children need special consideration,
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Taking due account of the importance of the traditions and cultural values of each people for the protection and
harmonious development of the child, Recognizing the importance of international co-operation for improving the living
conditions of children in every country, in particular in the developing countries,

Have agreed as follows:
PART |
Article 1

For the purposes of the present Convention, a child means every human being below the age of eighteen years unless
under the law applicable to the child, majority is attained earlier.

Article 2

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction
without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex,
language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination
or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or
family members.

Article 3

1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into
account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her,
and, to this end, shall take all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and facilities responsible for the care or protection of children
shall conform with the standards established by competent authorities, particularly in the areas of safety, health, in the
number and suitability of their staff, as well as competent supervision.

Article 4

States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the
rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall
undertake such measures to the maximum extent of their available resources and, where needed, within the framework of
international co-operation.

Article 5

States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the
extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the
child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the
exercise by the child of the rights recognized in the present Convention.

Article 6

1. States Parties recognize that every child has the inherent right to life.
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2. States Parties shall ensure to the maximum extent possible the survival and development of the child.
Article 7

1. The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a
nationality and. as far as possible, the right to know and be cared for by his or her parents.

2. States Parties shall ensure the implementation of these rights in accordance with their national law and their obligations
under the relevant international instruments in this field, in particular where the child would otherwise be stateless.

Article 8

1. States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and
family relations as recognized by law without unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or her identity, States Parties shall provide
appropriate assistance and protection, with a view to re-establishing speedily his or her identity.

Article 9

1. States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when
competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such
separation is necessary for the best interests of the child. Such determination may be necessary in a particular case such as
one involving abuse or neglect of the child by the parents, or one where the parents are living separately and a decision
must be made as to the child's place of residence.

2. In any proceedings pursuant to paragraph 1 of the present article, all interested parties shall be given an opportunity to
participate in the proceedings and make their views known.

3. States Parties shall respect the right of the child who is separated from one or both parents to maintain personal
relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests.

4. Where such separation results from any action initiated by a State Party, such as the detention, imprisonment, exile,
deportation or death (including death arising from any cause while the person is in the custody of the State) of one or both
parents or of the child, that State Party shall, upon request, provide the parents, the child or, if appropriate, another
member of the family with the essential information concerning the whereabouts of the absent member(s) of the family
unless the provision of the information would be detrimental to the well-being of the child. States Parties shall further
ensure that the submission of such a request shall of itself entail no adverse consequences for the person(s) concerned.

Article 10

1. In accordance with the obligation of States Parties under article 9, paragraph 1, applications by a child or his or her
parents to enter or leave a State Party for the purpose of family reunification shall be dealt with by States Parties in a
positive, humane and expeditious manner. States Parties shall further ensure that the submission of such a request shall
entail no adverse consequences for the applicants and for the members of their family.

2. A child whose parents reside in different States shall have the right to maintain on a regular basis, save in exceptional
circumstances personal relations and direct contacts with both parents. Towards that end and in accordance with the
obligation of States Parties under article 9, paragraph 1, States Parties shall respect the right of the child and his or her
parents to leave any country, including their own, and to enter their own country. The right to leave any country shall be
subject only to such restrictions as are prescribed by law and which are necessary to protect the national security, public
order (ordre public), public health or morals or the rights and freedoms of others and are consistent with the other rights
recognized in the present Convention.

Article 11
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1. States Parties shall take measures to combat the illicit transfer and non-return of children abroad.

2. To this end, States Parties shall promote the conclusion of bilateral or multilateral agreements or accession to existing
agreements.

Article 12

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views
freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and
maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative
proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent
with the procedural rules of national law.

Article 13

1. The child shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through
any other media of the child's choice.

2. The exercise of this right may be subject to certain restrictions, but these shall only be such as are provided by law and
are necessary:

(a) For respect of the rights or reputations of others; or

(b) For the protection of national security or of public order (ordre public), or of public health or morals.
Article 14

1. States Parties shall respect the right of the child to freedom of thought, conscience and religion.

2. States Parties shall respect the rights and duties of the parents and, when applicable, legal guardians, to provide direction
to the child in the exercise of his or her right in a manner consistent with the evolving capacities of the child.

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are
necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others.

Article 15
1. States Parties recognize the rights of the child to freedom of association and to freedom of peaceful assembly.

2. No restrictions may be placed on the exercise of these rights other than those imposed in conformity with the law and
which are necessary in a democratic society in the interests of national security or public safety, public order (ordre public),
the protection of public health or morals or the protection of the rights and freedoms of others.

Article 16

1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, or correspondence, nor to
unlawful attacks on his or her honour and reputation.

2. The child has the right to the protection of the law against such interference or attacks.
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Article 17

States Parties recognize the important function performed by the mass media and shall ensure that the child has access to
information and material from a diversity of national and international sources, especially those aimed at the promotion of
his or her social, spiritual and moral well-being and physical and mental health.

To this end, States Parties shall:

(a) Encourage the mass media to disseminate information and material of social and cultural benefit to the child and in
accordance with the spirit of article 29;

(b) Encourage international co-operation in the production, exchange and dissemination of such information and material
from a diversity of cultural, national and international sources;

(c) Encourage the production and dissemination of children's books;

(d) Encourage the mass media to have particular regard to the linguistic needs of the child who belongs to a minority group
or who is indigenous;

(e) Encourage the development of appropriate guidelines for the protection of the child from information and material
injurious to his or her well-being, bearing in mind the provisions of articles 13 and 18.

Article 18

1. States Parties shall use their best efforts to ensure recognition of the principle that both parents have common
responsibilities for the upbringing and development of the child. Parents or, as the case may be, legal guardians, have the
primary responsibility for the upbringing and development of the child. The best interests of the child will be their basic
concern.

2. For the purpose of guaranteeing and promoting the rights set forth in the present Convention, States Parties shall render
appropriate assistance to parents and legal guardians in the performance of their child-rearing responsibilities and shall
ensure the development of institutions, facilities and services for the care of children.

3. States Parties shall take all appropriate measures to ensure that children of working parents have the right to benefit
from child-care services and facilities for which they are eligible.

Article 19

1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child
from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.

2. Such protective measures should, as appropriate, include effective procedures for the establishment of social
programmes to provide necessary support for the child and for those who have the care of the child, as well as for other
forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of instances of child
maltreatment described heretofore, and, as appropriate, for judicial involvement.

Article 20

1. A child temporarily or permanently deprived of his or her family environment, or in whose own best interests cannot be
allowed to remain in that environment, shall be entitled to special protection and assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure alternative care for such a child.
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3. Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if necessary placement in suitable
institutions for the care of children. When considering solutions, due regard shall be paid to the desirability of continuity in
a child's upbringing and to the child's ethnic, religious, cultural and linguistic background.

Article 21

States Parties that recognize and/or permit the system of adoption shall ensure that the best interests of the child shall be
the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities who determine, in accordance with
applicable law and procedures and on the basis of all pertinent and reliable information, that the adoption is permissible in
view of the child's status concerning parents, relatives and legal guardians and that, if required, the persons concerned
have given their informed consent to the adoption on the basis of such counselling as may be necessary;

(b) Recognize that inter-country adoption may be considered as an alternative means of child's care, if the child cannot be
placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the child's country of origin;

(c) Ensure that the child concerned by inter-country adoption enjoys safeguards and standards equivalent to those existing
in the case of national adoption;

(d) Take all appropriate measures to ensure that, in inter-country adoption, the placement does not result in improper
financial gain for those involved in it;

(e) Promote, where appropriate, the objectives of the present article by concluding bilateral or multilateral arrangements
or agreements, and endeavour, within this framework, to ensure that the placement of the child in another country is
carried out by competent authorities or organs.

Article 22

1. States Parties shall take appropriate measures to ensure that a child who is seeking refugee status or who is considered a
refugee in accordance with applicable international or domestic law and procedures shall, whether unaccompanied or
accompanied by his or her parents or by any other person, receive appropriate protection and humanitarian assistance in
the enjoyment of applicable rights set forth in the present Convention and in other international human rights or
humanitarian instruments to which the said States are Parties.

2. For this purpose, States Parties shall provide, as they consider appropriate, co-operation in any efforts by the United
Nations and other competent intergovernmental organizations or non-governmental organizations co-operating with the
United Nations to protect and assist such a child and to trace the parents or other members of the family of any refugee
child in order to obtain information necessary for reunification with his or her family. In cases where no parents or other
members of the family can be found, the child shall be accorded the same protection as any other child permanently or
temporarily deprived of his or her family environment for any reason, as set forth in the present Convention.

Article 23

1. States Parties recognize that a mentally or physically disabled child should enjoy a full and decent life, in conditions which
ensure dignity, promote self-reliance and facilitate the child's active participation in the community.

2. States Parties recognize the right of the disabled child to special care and shall encourage and ensure the extension,
subject to available resources, to the eligible child and those responsible for his or her care, of assistance for which
application is made and which is appropriate to the child's condition and to the circumstances of the parents or others
caring for the child.

3. Recognizing the special needs of a disabled child, assistance extended in accordance with paragraph 2 of the present
article shall be provided free of charge, whenever possible, taking into account the financial resources of the parents or
others caring for the child, and shall be designed to ensure that the disabled child has effective access to and receives
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education, training, health care services, rehabilitation services, preparation for employment and recreation opportunities
in @ manner conducive to the child's achieving the fullest possible social integration and individual development, including
his or her cultural and spiritual development

4. States Parties shall promote, in the spirit of international cooperation, the exchange of appropriate information in the
field of preventive health care and of medical, psychological and functional treatment of disabled children, including
dissemination of and access to information concerning methods of rehabilitation, education and vocational services, with
the aim of enabling States Parties to improve their capabilities and skills and to widen their experience in these areas. In
this regard, particular account shall be taken of the needs of developing countries.

Article 24

1. States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to
facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is
deprived of his or her right of access to such health care services.

2. States Parties shall pursue full implementation of this right and, in particular, shall take appropriate measures:
(a) To diminish infant and child mortality;

(b) To ensure the provision of necessary medical assistance and health care to all children with emphasis on the
development of primary health care;

(c) To combat disease and malnutrition, including within the framework of primary health care, through, inter alia, the
application of readily available technology and through the provision of adequate nutritious foods and clean drinking-water,
taking into consideration the dangers and risks of environmental pollution;

(d) To ensure appropriate pre-natal and post-natal health care for mothers;

(e) To ensure that all segments of society, in particular parents and children, are informed, have access to education and
are supported in the use of basic knowledge of child health and nutrition, the advantages of breastfeeding, hygiene and
environmental sanitation and the prevention of accidents;

(f) To develop preventive health care, guidance for parents and family planning education and services.

3. States Parties shall take all effective and appropriate measures with a view to abolishing traditional practices prejudicial
to the health of children.

4. States Parties undertake to promote and encourage international co-operation with a view to achieving progressively the
full realization of the right recognized in the present article. In this regard, particular account shall be taken of the needs of
developing countries.

Article 25

States Parties recognize the right of a child who has been placed by the competent authorities for the purposes of care,
protection or treatment of his or her physical or mental health, to a periodic review of the treatment provided to the child
and all other circumstances relevant to his or her placement.

Article 26

1. States Parties shall recognize for every child the right to benefit from social security, including social insurance, and shall
take the necessary measures to achieve the full realization of this right in accordance with their national law.
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2. The benefits should, where appropriate, be granted, taking into account the resources and the circumstances of the child
and persons having responsibility for the maintenance of the child, as well as any other consideration relevant to an
application for benefits made by or on behalf of the child.

Article 27

1. States Parties recognize the right of every child to a standard of living adequate for the child's physical, mental, spiritual,
moral and social development.

2. The parent(s) or others responsible for the child have the primary responsibility to secure, within their abilities and
financial capacities, the conditions of living necessary for the child's development.

3. States Parties, in accordance with national conditions and within their means, shall take appropriate measures to assist
parents and others responsible for the child to implement this right and shall in case of need provide material assistance
and support programmes, particularly with regard to nutrition, clothing and housing.

4. States Parties shall take all appropriate measures to secure the recovery of maintenance for the child from the parents or
other persons having financial responsibility for the child, both within the State Party and from abroad. In particular, where
the person having financial responsibility for the child lives in a State different from that of the child, States Parties shall
promote the accession to international agreements or the conclusion of such agreements, as well as the making of other
appropriate arrangements.

Article 28

1. States Parties recognize the right of the child to education, and with a view to achieving this right progressively and on
the basis of equal opportunity, they shall, in particular:

(a) Make primary education compulsory and available free to all;

(b) Encourage the development of different forms of secondary education, including general and vocational education,
make them available and accessible to every child, and take appropriate measures such as the introduction of free
education and offering financial assistance in case of need;

(c) Make higher education accessible to all on the basis of capacity by every appropriate means;
(d) Make educational and vocational information and guidance available and accessible to all children;
(e) Take measures to encourage regular attendance at schools and the reduction of drop-out rates.

2. States Parties shall take all appropriate measures to ensure that school discipline is administered in a manner consistent
with the child's human dignity and in conformity with the present Convention.

3. States Parties shall promote and encourage international cooperation in matters relating to education, in particular with
a view to contributing to the elimination of ignorance and illiteracy throughout the world and facilitating access to scientific
and technical knowledge and modern teaching methods. In this regard, particular account shall be taken of the needs of
developing countries.

Article 29
1. States Parties agree that the education of the child shall be directed to:

(a) The development of the child's personality, talents and mental and physical abilities to their fullest potential;
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(b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the
Charter of the United Nations;

(c) The development of respect for the child's parents, his or her own cultural identity, language and values, for the national
values of the country in which the child is living, the country from which he or she may originate, and for civilizations
different from his or her own;

(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance,
equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin;

(e) The development of respect for the natural environment.

2. No part of the present article or article 28 shall be construed so as to interfere with the liberty of individuals and bodies
to establish and direct educational institutions, subject always to the observance of the principle set forth in paragraph 1 of
the present article and to the requirements that the education given in such institutions shall conform to such minimum
standards as may be laid down by the State.

Article 30

In those States in which ethnic, religious or linguistic minorities or persons of indigenous origin exist, a child belonging to
such a minority or who is indigenous shall not be denied the right, in community with other members of his or her group, to
enjoy his or her own culture, to profess and practise his or her own religion, or to use his or her own language.

Article 31

1. States Parties recognize the right of the child to rest and leisure, to engage in play and recreational activities appropriate
to the age of the child and to participate freely in cultural life and the arts.

2. States Parties shall respect and promote the right of the child to participate fully in cultural and artistic life and shall
encourage the provision of appropriate and equal opportunities for cultural, artistic, recreational and leisure activity.

Article 32

1. States Parties recognize the right of the child to be protected from economic exploitation and from performing any work
that is likely to be hazardous or to interfere with the child's education, or to be harmful to the child's health or physical,
mental, spiritual, moral or social development.

2. States Parties shall take legislative, administrative, social and educational measures to ensure the implementation of the
present article. To this end, and having regard to the relevant provisions of other international instruments, States Parties
shall in particular:

(a) Provide for a minimum age or minimum ages for admission to employment;

(b) Provide for appropriate regulation of the hours and conditions of employment;

(c) Provide for appropriate penalties or other sanctions to ensure the effective enforcement of the present article.
Article 33

States Parties shall take all appropriate measures, including legislative, administrative, social and educational measures, to
protect children from the illicit use of narcotic drugs and psychotropic substances as defined in the relevant international
treaties, and to prevent the use of children in the illicit production and trafficking of such substances.

Article 34
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States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse. For these purposes,
States Parties shall in particular take all appropriate national, bilateral and multilateral measures to prevent:

(a) The inducement or coercion of a child to engage in any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;
(c) The exploitative use of children in pornographic performances and materials.
Article 35

States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of
or traffic in children for any purpose or in any form.

Article 36

States Parties shall protect the child against all other forms of exploitation prejudicial to any aspects of the child's welfare.
Article 37

States Parties shall ensure that:

(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither capital
punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below
eighteen years of age;

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child
shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate
period of time;

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person,
and in a manner which takes into account the needs of persons of his or her age. In particular, every child deprived of
liberty shall be separated from adults unless it is considered in the child's best interest not to do so and shall have the right
to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances;

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance,
as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent,
independent and impartial authority, and to a prompt decision on any such action.

Article 38

1. States Parties undertake to respect and to ensure respect for rules of international humanitarian law applicable to them
in armed conflicts which are relevant to the child.

2. States Parties shall take all feasible measures to ensure that persons who have not attained the age of fifteen years do
not take a direct part in hostilities.

3. States Parties shall refrain from recruiting any person who has not attained the age of fifteen years into their armed
forces. In recruiting among those persons who have attained the age of fifteen years but who have not attained the age of
eighteen years, States Parties shall endeavour to give priority to those who are oldest.

4. In accordance with their obligations under international humanitarian law to protect the civilian population in armed
conflicts, States Parties shall take all feasible measures to ensure protection and care of children who are affected by an
armed conflict.
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Article 39

States Parties shall take all appropriate measures to promote physical and psychological recovery and social reintegration of
a child victim of: any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading
treatment or punishment; or armed conflicts. Such recovery and reintegration shall take place in an environment which
fosters the health, self-respect and dignity of the child.

Article 40

1. States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to
be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's
respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the
desirability of promoting the child's reintegration and the child's assuming a constructive role in society.

2. To this end, and having regard to the relevant provisions of international instruments, States Parties shall, in particular,
ensure that:

(a) No child shall be alleged as, be accused of, or recognized as having infringed the penal law by reason of acts or omissions
that were not prohibited by national or international law at the time they were committed;

(b) Every child alleged as or accused of having infringed the penal law has at least the following guarantees:
(i) To be presumed innocent until proven guilty according to law;

(ii) To be informed promptly and directly of the charges against him or her, and, if appropriate, through his or her parents
or legal guardians, and to have legal or other appropriate assistance in the preparation and presentation of his or her
defence;

(iii) To have the matter determined without delay by a competent, independent and impartial authority or judicial body in a
fair hearing according to law, in the presence of legal or other appropriate assistance and, unless it is considered not to be
in the best interest of the child, in particular, taking into account his or her age or situation, his or her parents or legal
guardians;

(iv) Not to be compelled to give testimony or to confess guilt; to examine or have examined adverse witnesses and to
obtain the participation and examination of witnesses on his or her behalf under conditions of equality;

(v) If considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof
reviewed by a higher competent, independent and impartial authority or judicial body according to law;

(vi) To have the free assistance of an interpreter if the child cannot understand or speak the language used;
(vii) To have his or her privacy fully respected at all stages of the proceedings.

3. States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically
applicable to children alleged as, accused of, or recognized as having infringed the penal law, and, in particular:

(a) The establishment of a minimum age below which children shall be presumed not to have the capacity to infringe the
penal law;

(b) Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings,
providing that human rights and legal safeguards are fully respected. 4. A variety of dispositions, such as care, guidance and
supervision orders; counselling; probation; foster care; education and vocational training programmes and other
alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their
well-being and proportionate both to their circumstances and the offence.
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Article 41

Nothing in the present Convention shall affect any provisions which are more conducive to the realization of the rights of
the child and which may be contained in:

(a) The law of a State party; or

(b) International law in force for that State.
PART Il

Article 42

States Parties undertake to make the principles and provisions of the Convention widely known, by appropriate and active
means, to adults and children alike.

Article 43

1. For the purpose of examining the progress made by States Parties in achieving the realization of the obligations
undertaken in the present Convention, there shall be established a Committee on the Rights of the Child, which shall carry
out the functions hereinafter provided.

2. The Committee shall consist of eighteen experts of high moral standing and recognized competence in the field covered
by this Convention.1/ The members of the Committee shall be elected by States Parties from among their nationals and
shall serve in their personal capacity, consideration being given to equitable geographical distribution, as well as to the
principal legal systems.

3. The members of the Committee shall be elected by secret ballot from a list of persons nominated by States Parties. Each
State Party may nominate one person from among its own nationals.

4. The initial election to the Committee shall be held no later than six months after the date of the entry into force of the
present Convention and thereafter every second year. At least four months before the date of each election, the Secretary-
General of the United Nations shall address a letter to States Parties inviting them to submit their nominations within two
months. The Secretary-General shall subsequently prepare a list in alphabetical order of all persons thus nominated,
indicating States Parties which have nominated them, and shall submit it to the States Parties to the present Convention.

5. The elections shall be held at meetings of States Parties convened by the Secretary-General at United Nations
Headquarters. At those meetings, for which two thirds of States Parties shall constitute a quorum, the persons elected to
the Committee shall be those who obtain the largest number of votes and an absolute majority of the votes of the
representatives of States Parties present and voting.

6. The members of the Committee shall be elected for a term of four years. They shall be eligible for re-election if
renominated. The term of five of the members elected at the first election shall expire at the end of two years; immediately
after the first election, the names of these five members shall be chosen by lot by the Chairman of the meeting.

7. If a member of the Committee dies or resigns or declares that for any other cause he or she can no longer perform the
duties of the Committee, the State Party which nominated the member shall appoint another expert from among its
nationals to serve for the remainder of the term, subject to the approval of the Committee.

8. The Committee shall establish its own rules of procedure.

9. The Committee shall elect its officers for a period of two years.
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10. The meetings of the Committee shall normally be held at United Nations Headquarters or at any other convenient place
as determined by the Committee. The Committee shall normally meet annually. The duration of the meetings of the
Committee shall be determined, and reviewed, if necessary, by a meeting of the States Parties to the present Convention,
subject to the approval of the General Assembly.

11. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective
performance of the functions of the Committee under the present Convention.

12. With the approval of the General Assembly, the members of the Committee established under the present Convention
shall receive emoluments from United Nations resources on such terms and conditions as the Assembly may decide.

Article 44

1. States Parties undertake to submit to the Committee, through the Secretary-General of the United Nations, reports on
the measures they have adopted which give effect to the rights recognized herein and on the progress made on the
enjoyment of those rights

(a) Within two years of the entry into force of the Convention for the State Party concerned;
(b) Thereafter every five years.

2. Reports made under the present article shall indicate factors and difficulties, if any, affecting the degree of fulfilment of
the obligations under the present Convention. Reports shall also contain sufficient information to provide the Committee
with a comprehensive understanding of the implementation of the Convention in the country concerned.

3. A State Party which has submitted a comprehensive initial report to the Committee need not, in its subsequent reports
submitted in accordance with paragraph 1 (b) of the present article, repeat basic information previously provided.

4. The Committee may request from States Parties further information relevant to the implementation of the Convention.

5. The Committee shall submit to the General Assembly, through the Economic and Social Council, every two years, reports
on its activities.

6. States Parties shall make their reports widely available to the public in their own countries.
Article 45

In order to foster the effective implementation of the Convention and to encourage international co-operation in the field
covered by the Convention:

(a) The specialized agencies, the United Nations Children's Fund, and other United Nations organs shall be entitled to be
represented at the consideration of the implementation of such provisions of the present Convention as fall within the
scope of their mandate. The Committee may invite the specialized agencies, the United Nations Children's Fund and other
competent bodies as it may consider appropriate to provide expert advice on the implementation of the Convention in
areas falling within the scope of their respective mandates. The Committee may invite the specialized agencies, the United
Nations Children's Fund, and other United Nations organs to submit reports on the implementation of the Convention in
areas falling within the scope of their activities;

(b) The Committee shall transmit, as it may consider appropriate, to the specialized agencies, the United Nations Children's
Fund and other competent bodies, any reports from States Parties that contain a request, or indicate a need, for technical
advice or assistance, along with the Committee's observations and suggestions, if any, on these requests or indications;

(c) The Committee may recommend to the General Assembly to request the Secretary-General to undertake on its behalf
studies on specific issues relating to the rights of the child;
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(d) The Committee may make suggestions and general recommendations based on information received pursuant to
articles 44 and 45 of the present Convention. Such suggestions and general recommendations shall be transmitted to any
State Party concerned and reported to the General Assembly, together with comments, if any, from States Parties.

PART llI

Article 46

The present Convention shall be open for signature by all States.
Article 47

The present Convention is subject to ratification. Instruments of ratification shall be deposited with the Secretary-General
of the United Nations.

Article 48

The present Convention shall remain open for accession by any State. The instruments of accession shall be deposited with
the Secretary-General of the United Nations.

Article 49

1. The present Convention shall enter into force on the thirtieth day following the date of deposit with the Secretary-
General of the United Nations of the twentieth instrument of ratification or accession.

2. For each State ratifying or acceding to the Convention after the deposit of the twentieth instrument of ratification or
accession, the Convention shall enter into force on the thirtieth day after the deposit by such State of its instrument of
ratification or accession.

Article 50

1. Any State Party may propose an amendment and file it with the Secretary-General of the United Nations. The Secretary-
General shall thereupon communicate the proposed amendment to States Parties, with a request that they indicate
whether they favour a conference of States Parties for the purpose of considering and voting upon the proposals. In the
event that, within four months from the date of such communication, at least one third of the States Parties favour such a
conference, the Secretary-General shall convene the conference under the auspices of the United Nations. Any amendment
adopted by a majority of States Parties present and voting at the conference shall be submitted to the General Assembly for
approval.

2. An amendment adopted in accordance with paragraph 1 of the present article shall enter into force when it has been
approved by the General Assembly of the United Nations and accepted by a two-thirds majority of States Parties.

3. When an amendment enters into force, it shall be binding on those States Parties which have accepted it, other States
Parties still being bound by the provisions of the present Convention and any earlier amendments which they have
accepted.

Article 51

1. The Secretary-General of the United Nations shall receive and circulate to all States the text of reservations made by
States at the time of ratification or accession.

2. A reservation incompatible with the object and purpose of the present Convention shall not be permitted.

104

——
| —



Closing

Protection
Gap
Corw standards Bar gaardians of wparatnd  abilives

3. Reservations may be withdrawn at any time by notification to that effect addressed to the Secretary-General of the
United Nations, who shall then inform all States. Such notification shall take effect on the date on which it is received by the
Secretary-General

Article 52

A State Party may denounce the present Convention by written notification to the Secretary-General of the United Nations.
Denunciation becomes effective one year after the date of receipt of the notification by the Secretary-General.

Article 53

The Secretary-General of the United Nations is designated as the depositary of the present Convention.

Article 54

The original of the present Convention, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the Secretary-General of the United Nations. In witness thereof the undersigned
plenipotentiaries, being duly authorized thereto by their respective Governments, have signed the present Convention.
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Good practices

The Beyond Borders project focuses on the right to information and participation of the child and
communication with young people in the country of origin in line with article 12 and 13 CRC.

There are no waiting lists for separated children in need of a guardian. This good practice reflects the
right to special protection and assistance of a separated child temporarily or permanently deprived
of his or her family environment and the obligation of the State to support legal guardians in the
performance of their responsibilities (articles 18 and 20 CRC)
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around it all the actors he or she is dealing with. A handy method is a drawing of a tree, and every
branch is another actor. This good practice reflects the right to information (article 13 CRC).

Nidos hired two employees specialized in Dublin-cases. A lot of guardians had questions about pupils
who had to deal with a Dublin-claim. This appears to be a good practice because it lifts the weight of
the shoulders of the guardians. They get the legal support on this subject which they need.

Peer meetings are organized at regional offices. An expert in behavioral aspects is present during
these meetings. The group discusses a problem introduced by a guardian. The guardian receives
input from colleagues and can communicate his or her worries. This supports the guardian in his or
her job and ability to cope with the different responsibilities (article 18 CRC).

The guardians at Schiphol Airport receive information on countries of origin from conferences and
cultural mediators. Other organizations are approached to provide the guardians with information on
specific topics (for instance trafficking). This gives the guardians a better (cultural) awareness.
Furthermore every day a new day coordinator is assigned . This rotating responsibility keeps all the
guardians focused and sharp . This is in line with the obligation to support legal guardians in the
performance of their responsibilities (article 18 CRC) and the obligation to protect the child against
trafficking and all forms of exploitation (article 35 and 36 CRC).

From a guardian working with children of drug smugglers at Schiphol Airport the researchers learned
that there is a good methodology in relation to return of these children. When the children only have
family members in their country of origin the local authorities and embassy are contacted. The
guardian of Nidos writes an extensive report about the situation and family in the country of origin.
Sometimes guardians join the children when they return to their country of origin. When there is any
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doubt that it is not in the best interest of the child to reunite with family members the child is not
returned. This procedure seems to offer better guarantees in the best interest of the child than the
current return procedure for separated children. It is recommended to investigate if the same
procedure can apply for separated children.

There is a helpline foster families can call when a separated child is arrested because the child cannot
show identity papers. This practice supports the right of the child not to be deprived of his or her
liberty unlawfully or arbitrarily (article 37 CRC).
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Recommendations for guardians

Recommendation 1
Alle guardians register and report children leaving with unknown destination to the relevant
authorities. This corresponds to the right to protection (article 19 CRC).

Recommendation 2

The guardian ensures the plan of action reflects the views of the separated child and collaborates

with the mentor during the development of the plan. Assure that the child understands and

participates in the writing of the action plan and give a copy of the plan of action to the child in order

for the child to have the possibility to letthe inF 2 NY' | G A2y WaAYy] AyQd ¢KAa O2N
participation and information of the child (article 12 and 13 CRC).

Recommendation 3

Guardians advocate for the best interest of the child and assess this best interest on an individual
basis. The guardians put the best interest of the child questionnaire into practice and use this tool to
communicate with other parties involved. This corresponds with article 3 CRC (the best interest of
the child as a primary consideration) and article 6 (the right to development).

Recommendation 4

The guardian ensures that the separated child has the possibility to contact the guardian directly and
privately. Next to face to face conversations it is recommended to give the child contact information
in order to communicate in different ways (email etc.) This corresponds with the right to information,
participation and the right to privacy (article, 12, 13 and 16 CRC).

Recommendation 5

The guardian ensures to be informed about the situation in the country of origin and the guardian

RSFSyRa (KS OKAfRQa o0Said AyGdSNBad Ay (GKS RSOA&AZ
solution for the child (article 3, 6, 20 CRC).

Recommendation 6

The guardian ensures that the separated child understands who the lawyer is, which residence
permit is requested and what the status is of the procedure. This is especially important for
separated children turning eighteen. Furthermore the guardian ensures that the (older) children
have a copy of their own file. This corresponds to the right to access to information (article 17 CRC).

Recommendation 7

The guardian ensures that a return of the separated child to the country of origin is safe. If not, the
guardian should advocate not to return the child until safety guarantees can be given.

Guardians should have contact with organizations in the country of origin that can provide
information about the situation of the children once they return. When this information is not
available a guardian should not approve the return of the child. This corresponds to the right to
special protection of separated children (article 20 CRC).
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Recommendation 8
Guardians should guide and inform foster parents in relation to return and deliver after care to the
foster parents when children leave after living in a foster home for multiple years.

It is important the guardian assures the separated child has a person to confide with and that the
separated child does have the feeling he can talk to the guardian confidentially. This is important in
order for the guardian to have a clear picture about the situation of the child and to built on a
durable solution together with the child. This corresponds to the right to development and the right
to privacy (article 6 and 16 CRC).

Recommendation 10

The guardian should make sure, as a case manager, that the child does fun things but it should not
be the guardian the child needs to turn to for fun things. The guardian needs to look at the network
of the child and make sure that the child has the support he or she needs. This corresponds to the
right to leisure, play and recreational activities (article 31 CRC).

The guardian ensures that the children are not only informed about the changes in relation to the
role of the guardian once they turn eighteen but also guarantee that the child is informed and aware
of all the other relevant changes and develop a durable solution together with the child. This
corresponds to the right to development, information and participation (article 6, 12 and 13 CRC)

Recommendation 12

Guardians should proactively inform separated children how and where to complain when they have
problems with their guardian. This corresponds to the right to information and the right to protection
(article 12 and 19 CRC).

Recommendation 13

Guardians should advocate for a continues education of separated children of good quality. When
children need to move there must be guarantees that the children can attend school. This
corresponds to the right to education (article 28 CRC).

The guardian informs the separated child about his right to healthcare and the possibilities to receive
this healthcare (contact information family doctors etc.). The child should be able to meet with a
doctor confidentially but a guardian should join a child when he wishes to. This corresponds to the
right to privacy and the right to healthcare (article 16 and 24 CRC).
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Recommendations in general

It is recommended that standard material is available at every Nidos regional office for the first
meeting with the separated child. Guardians will be able to explain more clearly and efficiently in
which position the minor is in. Furthermore it gives the child the possibility to let the information
YaAyl AyQo
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external trainings when needed. More focus is needed on the legal knowledge of the guardians. This
reflects the obligation to support the legal guardians with their responsibilities (article 18 CRC).

It is recommended that Nidos takes part in the action plan on Professionalization Youth Care and
specializes this plan for guardians working at Nidos (article 18, 19 and 20 CRC).

It is recommended that Nidos hires more legal experts on specific topics to support guardians in
cases that require specific legal knowledge (article 18 CRC).

For a successful implementation of the new methodology it is recommended that the temporary
Fdzy OliAz2y 2F (GKS Wg2N] YSYG2ND Aa S@OFtdza GSRP | F{ S
in more regional offices to support the guardians with the new methodology.

It is recommended that the guardians are better trained in the practical use of the BIC-model in their
daily work (it is not a theoretical tool but a practical tool). The BIC-model offers a tool to assess the
Best Interest of an individual child and it could support guardians to communicate to other parties
involved (like the migration authorities, lawyers etc.) what the best interest of the child includes. This
corresponds with article 3 CRC (the best interest of the child as a primary consideration) and article 6
(the right to development).

All guardians of separated children should be given the chance to get into contact with local
organizations in countries of origin to exchange information (article 18 CRC).

It is recommended that the caseload of guardians working at Nidos is decreased. Furthermore it
should be possible to have a caseload that fluctuates. When the new asylum procedure came into
force by the 1% of July 2010 a Rest and Preparation Period was introduced. During this period the
guardian needs to built a relationship of trust with the separated child. The frequency of contact
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during this period needs to be high to make this possible. The guardians working at this phase of the
asylum procedure should have a caseload of maximum eight separated children.

It is recommended that the possibilities of the use of a confidential page on the website with
relevant information for the child (possibly access to the legal file, action plan etc.) are explored.

Guardians should be informed about the situation in a country (for example by an employee from
IOM and Beyond Borders). The situation should be monitored of separated children who did return
to their country of origin and communication should be improved between IOM and the guardians in
the Netherlands about this. On national level the role and responsibilities of the guardian in relation
to return should be harmonized.

It is recommended that the guardianship of Nidos does not always end when the minor turns
eighteen. When no durable solution is found there should be a role for the guardian.

It is recommended that changes of guardians are kept to a minimum and that children are prepared
and informed when changes do take place. This corresponds to the right to a continuous
development (article 6 CRC).

It is recommended that guardians receive information material in multiple languages with a child
friendly explanation of the different procedures in the Netherlands and actors involved with the
child. This corresponds to the right to information (article 13 and 17 CRC).

It is recommended that the guardian is given the facilities to monitor the situation in the country of
origin once the separated child has returned. In this way the guardian receives more information
about the return process and on how children are coping once they returned. They can use this
information and the experiences of children who did return to inform other separated children. It is
recommended that children in the country of origin have contact with separated children in the
Netherlands. The Beyond Borders project can provide a network for these children (via their
website). This is in line with the right to information (article 13 and 17 CRC).
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